
 

 

IN THE COURT OF APPEALS 

FIRST APPELLATE DISTRICT OF OHIO 

HAMILTON COUNTY, OHIO 

 

 

STATE OF OHIO, 
 
    Respondent-Appellee, 
 
 vs. 
 
GRADY DALMIDA, 
 
    Petitioner-Appellant. 

: 
 
: 
 
: 
 
: 
 
: 

APPEAL NO. C-160674 
TRIAL NO. B-1205478-B 

 
 

JUDGMENT ENTRY. 

   
   

We consider this appeal on the accelerated calendar, and this judgment entry is not 

an opinion of the court.  See Rep.Op.R. 3.1; App.R. 11.1(E); 1st Dist. Loc.R. 11.1.1. 

Petitioner-appellant Grady Dalmida appeals the Hamilton County Common Pleas 

Court’s judgment denying his R.C. 2953.21 petition for postconviction relief.  We affirm 

the court’s judgment. 

Dalmida was convicted in 2014 upon jury verdicts finding him guilty of 

aggravated robbery, felonious assault, and having weapons under a disability.  He 

unsuccessfully challenged his convictions in direct appeals to this court and the Ohio 

Supreme Court and in a timely filed postconviction petition.  See State v. Dalmida, 1st 

Dist. Hamilton No. C-140517, 2015-Ohio-4995, appeals not accepted, 145 Ohio St.3d 

1458, 2016-Ohio-2807, 49 N.E.3d 320.  In this appeal, we address together, and 

overrule, his two assignments of error challenging the denial of his postconviction 

petition. 

We note at the outset that Dalmida’s postconviction claims were not, as the 

common pleas court concluded, barred under the doctrine of res judicata, because the 

claims depended for their resolution upon evidence outside the record.  See State v. Perry, 
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10 Ohio St.2d 175, 226 N.E.2d 104 (1967), paragraph nine of the syllabus.  But we hold 

that the court properly denied the petition on the alternative ground that the evidence 

offered in support of the claims did not demonstrate substantive grounds for relief. 

In his first, second, and third postconviction claims, Dalmida contended that he had 

been denied his constitutional fair-trial and confrontation rights by prosecutorial 

misconduct in failing to disclose in discovery the documents underlying the state’s trace-

evidence examiner’s gunshot-residue analysis and in knowingly presenting false evidence 

concerning the results of that analysis.  In his fifth claim, Dalmida asserted that his trial 

counsel had been constitutionally ineffective in investigating and impeaching the gunshot-

residue evidence.  Dalmida supported those claims with outside evidence in the form of an 

affidavit made by a “forensic science consultant” disputing the “scientific value” and 

“scientific[] supportab[ility]” of the state’s expert’s “methodology” and “analytic findings.” 

But Dalmida’s claim that the prosecution had knowingly elicited false testimony 

from the trace-evidence examiner failed in its central premise, because the forensics 

expert’s affidavit did not demonstrate that that testimony had been false.  See State v. 

Iacona, 93 Ohio St.3d 83, 97, 752 N.E.2d 937 (2001).  Moreover, the forensics expert’s 

affidavit leaves unaffected the other evidence adduced at trial showing Dalmida’s 

participation in the assault, armed robbery, and shooting of the victim, including the 

presence of the victim’s blood on Dalmida’s clothing and the victim’s testimony that 

Dalmida had, as his accomplice displayed a handgun, demanded drugs and money, torn the 

victim’s clothing, taken the victim’s cell phone, and urged his accomplice to shoot the 

victim.  See Dalmida at ¶ 11, 14-19 and 29.  Thus, Dalmida could not be said to have been 

denied a fair trial by the state’s alleged failure to disclose the documents underlying the 

gunshot-residue analysis, because that evidence was not “material,” when it could not 

“reasonably be taken to put the whole case in such a different light as to undermine 

confidence in the verdict[s].”  See Kyles v. Whitley, 514 U.S. 419, 434-436, 115 S.Ct. 1555, 

131 L.Ed.490 (1995); see also State v. Johnston, 39 Ohio St.3d 48, 529 N.E.2d 898 

(1988), paragraph five of the syllabus.  And the outside evidence offered to show trial 
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counsel’s ineffectiveness in that regard could not be said to demonstrate a reasonable 

probability that, but for counsel’s alleged deficiencies, the results of Dalmida’s trial 

would have been different.  See Strickland v. Washington, 466 U.S. 668, 694, 104 S.Ct. 

2052, 80 L.Ed.2d 674 (1984); State v. Bradley, 42 Ohio St.3d 136, 538 N.E.2d 373 

(1989). 

In his fourth claim, Dalmida relied on the United States Supreme Court’s decision 

in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S.Ct. 2786, 125 

L.Ed.2d 469 (1993), to argue that the trial court had erred in admitting the trace-

evidence examiner’s expert opinion testimony concerning gunshot-residue, when the 

forensics expert’s affidavit demonstrated that that testimony had not been “reliable” as 

required by Evid.R. 702.  But “the violation upon which [a postconviction] petitioner 

relies to establish his right to relief must be of constitutional dimension.”  State 

v. Powell, 90 Ohio App.3d 260, 264, 629 N.E.2d 13 (1st Dist.1993).  Daubert does not 

govern whether scientific evidence is constitutionally admissible in state court 

proceedings, and evidentiary questions do not rise to a constitutional level unless the 

error was so prejudicial as to deny the defendant a fair trial and thereby violate due 

process.  Smith v. Warden, Ross Correctional Inst., S.D. Ohio No. 2:14-CV-02018, 2015 

WL 7180921, *8 (Nov. 16, 2015), report and recommendation adopted sub nom. Smith 

v. Ross Correctional Inst., S.D. Ohio No. 2:14-CV-02018, 2016 WL 224027 (Jan. 19, 

2016), aff'd sub nom. Smith v. Warden, Ross Correctional Inst., 6th Cir. No. 16-3157, 

2017 WL 3623939 (July 3, 2017).   Because any error in admitting the gunshot-residue 

testimony could not be said to have been outcome-determinative, Dalmida’s fourth claim 

did not allege a constitutional violation and was thus not reviewable by the common 

pleas court as advanced in his postconviction petition.  See R.C. 2953.21(A)(1)(a).   

Finally, Dalmida contended in his sixth and seventh claims that the trial court 

had denied him due process, a fair trial, and the presumption of innocence “by forcing 

him to stand trial before a jury while wearing his jail uniform,” and that trial counsel had 

been ineffective in failing to object.  We rejected those challenges in Dalmida’s direct 
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appeal, upon the presumption that the jurors had heeded the trial court’s instruction to 

disregard his attire and our conclusion that counsel’s failure to object did not constitute 

an outcome-determinative deficiency.  See Dalmida, 1st Dist. Hamilton No. C-140517, 

2015-Ohio-4995, at ¶ 20-23.  Those determinations were unaltered by the outside 

evidence submitted by Dalmida in the form of affidavits made by Dalmida and his wife 

averring that he had intended, and had arranged, to appear at trial in “street clothes.”  

Consequently, under the doctrine of the law of the case, the common pleas court was 

constrained by our decision in his direct appeal from granting relief upon the sixth and 

seventh claims.  See Nolan v. Nolan, 11 Ohio St.3d 1, 3, 462 N.E.2d 410 (1984); 

Alexander-Patterson Assoc., Inc. v. E.F. McDonald Co., 1st Dist. Hamilton No. C-

850404, 1989 WL 11843 (Oct. 22, 1986).  

 Because Dalmida failed to sustain his burden of submitting evidentiary material 

setting forth sufficient operative facts to demonstrate substantive grounds for relief, the 

common pleas court properly denied his postconviction petition without an evidentiary 

hearing.  See R.C. 2953.21(C); State v. Pankey, 68 Ohio St.2d 58, 428 N.E.2d 413 (1981); 

State v. Jackson, 64 Ohio St.2d 107, 413 N.E.2d 819 (1980).  We, therefore, affirm the 

court’s judgment. 

A certified copy of this judgment entry constitutes the mandate, which shall be 

sent to the trial court under App.R. 27.  Costs shall be taxed under App.R. 24. 

MOCK, P.J., MYERS and MILLER, JJ. 

 
 

To the clerk: 

 Enter upon the journal of the court on December 29, 2017 

per order of the court                    __                                    . 

     Presiding Judge 


