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SUMMARY:

In a trial for two counts of rape of a child under the age of ten, the admission of statements made by the child-victims at the Mayerson Center did not violate the Confrontation Clause because they were made for the purpose of medical diagnosis and treatment, and therefore, were not testimonial; and while the statements were hearsay, they were properly admitted as statements made for the purpose of medical diagnosis and treatment pursuant to Evid.R. 803(4).
The trial court erred in allowing mother to testify as to what the children had told her about what defendant had done to them, because the statements were hearsay; but defendant was not prejudiced by the admission of the statements because evidence containing the same information was properly admitted through other sources.  
Defendant’s convictions for two counts of rape of a child under ten were based upon sufficient evidence and were not against the manifest weight of the evidence where the testimony of the victims, their interviews at the Mayerson Center, which were admitted into evidence, and the testimony of the Mayerson Center social worker about what the children had said showed that defendant had digitally penetrated the vaginas of both child-victims.
Counsel was not ineffective for failing to cross-examine the child-victims, because the decision was sound trial strategy and defendant had instructed counsel not to cross-examine the children.
Counsel was not ineffective for failing to object to an isolated comment made by the prosecutor at the conclusion of the testimony of a child-victim that he was “proud of her” where the comment was innocuous and the decision not to object was a matter of sound trial strategy.

The prosecutor did not commit misconduct in making a single, encouraging comment to a child-victim at the conclusion of her difficult testimony considering the context of the comment and its isolated character.

Defendant failed to establish that the outcome of the trial had been adversely affected by cumulative error where he had demonstrated only a single instance of arguable error, which was harmless.  

The trial court did not err in sentencing defendant to consecutive life terms where the court made the required findings pursuant to R.C. 2929.14(C) at the sentencing hearing and recorded those findings in the sentencing entry, and the record supported those findings.
Defendant’s two consecutive life terms did not constitute cruel and unusual punishment:  the sentences were within the statutory ranges, and a claim for cruel and unusual punishment cannot be premised on consecutive sentences.

JUDGMENT:

AFFIRMED
JUDGES:
OPINION by MOCK, P.J.; ZAYAS and MYERS, JJ., CONCUR.
