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JUDGMENT ENTRY. 

 

We consider this appeal on the accelerated calendar, and this judgment entry is 

not an opinion of the court.1

Defendant-appellant Kelley Forte appeals the five-year prison sentence 

imposed by the trial court following his guilty plea to one count of burglary, a 

second-degree felony, in violation of R.C. 2911.12(A)(2).    

In his sole assignment of error, Forte argues that the trial court’s reliance 

upon the Ohio Supreme Court’s decision in State v. Foster2 when sentencing him to 

more than the minimum prison term violated the Ex Post Facto Clause of the 

United States Constitution.  This court, however, has repeatedly held that it cannot 

declare the retroactive application of Foster to be an ex post facto violation.3 We, 

                                                 

1 See S.Ct.R.Rep.Op. 3(A), App.R. 11.1(E), and Loc.R. 12. 
2 109 Ohio St.3d 1; 2006-Ohio-856, 845 N.E.2d 470. 
3 See State v. Bruce, 170 Ohio App.3d 92, 2007-Ohio-175, 866 N.E.2d 44, at ¶10-11; State v. 
Lochett, 1st Dist. No. C-060404, 2007-Ohio-308, at ¶9-12; State v. Ashipa, 1st Dist. No. C-
060411, 2007-Ohio-2245, at ¶4; State v. Hundley, 1st Dist. No. C-060374, 2007-Ohio-3556, at 
¶5-6. 
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therefore, overrule the sole assignment of error and affirm the judgment of the court 

below. 

 A certified copy of this judgment entry shall constitute the mandate, which shall 

be sent to the trial court under App.R. 27.  Costs shall be taxed under App.R. 24. 

SUNDERMANN, P.J., HENDON and CUNNINGHAM, JJ. 

 

To the Clerk: 

 Enter upon the Journal of the Court on August 29, 2007, 

per order of the Court _______________________________. 
     Presiding Judge 
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