IN THE COURT OF APPEALS
FIRST APPELLATE DISTRICT OF OHIO
HAMILTON COUNTY, OHIO

IN RE: E.M., L.M.1, LM.2 : APPEAL NO. C-1500903
TRIAL NO. F11-1824z

JUDGMENT ENTRY.

We consider this appeal on the accelerated calendar, and this judgment entry
is not an opinion of the court. See S.Ct.R.Rep.Op. 2; App.R. 11.1(E); 1st Dist. Loc.R.
11.1.1.

Father appeals the decision of the Hamilton County Juvenile Court granting
the Hamilton County Department of Job and Family Services (“HCJFS”) permanent
custody of his three children E.M., L.M.1, and L.M.2, and terminating his parental
rights. In his sole assignment of error, father argues that the trial court erred when it
“supported the actions of HCJFS and failed to afford him every procedural and
substantive protection allowed by law.”

In permanent custody proceedings, parents must be afforded due process of
law before their parental rights can be terminated. In re Hoffman, 977 Ohio St.3d 92,
2002-0hio-5368, 776 N.E.2d 485, 1 14-15. Due process is an elusive concept but
essentially expresses the requirement of “fundamental fairness.” Id. at Y 17, citing
Lassiter v. Dept. of Social Serv. of Durham Cty., North Carolina, 452 U.S. 18, 24-25,
101 S.Ct. 2153, 68 L.Ed. 2d, (1981). Father contends that the trial court violated his

right to due process when it entered judgment terminating his parental rights before
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HCJFS had provided him with services aimed at reunification with his children. We
disagree.

Father relies on a December 2013 juvenile court decision that granted father’s
objections to a January 2013 magistrate’s decision concerning permanent custody
and termination of parental rights. The trial court found father should have been
given more time to comply with the services recommended by HCJFS before
permanent custody was determined.

In March 2014, HCJFS filed a motion to modify temporary custody to
permanent custody, which led to the magistrate’s decision and trial court’s judgment
from which father now appeals.

Father’s inability to take advantage of services available through HCJFS is
largely attributable to his incarceration for much of the time since November 2013.
A few weeks after being released from prison in April 2014, father was arrested and
spent ten days in the Hamilton County Justice Center. Two days after being released
from the justice center, father was arrested in Kenton County on a drug-
paraphernalia charge. At the time of that arrest, it was discovered that father had
had a pending drug-trafficking charge in Kenton County from September 2013.
During the court’s permanent-custody trial on October 15, 2014, father was
incarcerated and awaiting sentencing. He expected to remain incarcerated until
sometime in 2015.

HCJFS could not offer services to father while he was incarcerated.
Moreover, even during times when father was not incarcerated in 2013, he failed to
obtain services.

Based on these circumstances, we find that father was not denied due process

of law when the trial court entered judgment terminating his parental rights and
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awarding permanent custody to HCJFS. Father’s own actions and inactions created
the facts and circumstances confronting the trial court, and the trial court’s judgment
was in the best interests of the children.

Father’s sole assignment of error is overruled. The trial court’s judgment is
affirmed.

A certified copy of this judgment entry is the mandate, which shall be sent to
the trial court under App.R. 27. Costs shall be taxed under App.R. 24.
HENDON, P.J., FISCHER and STAUTBERG, JJ.
To the clerk:

Enter upon the journal of the court on May 27, 2015

per order of the court

Presiding Judge



