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SUMMARY:




In determining the credibility of affidavits submitted in support of, and thus to determine the need for an evidentiary hearing on, a Crim.R. 33(A)(6) motion for new trial, the trial court must consider the factors set forth in State v. Calhoun, 86 Ohio St.3d 279, 1999-Ohio-102, 714 N.E.2d 905, for assessing the credibility of affidavits submitted in support of, and thus in determining the need for an evidentiary hearing on, an R.C. 2953.21 postconviction petition.




The common pleas court abused its discretion in overruling defendant’s Crim.R. 33(A)(6) motion for a new trial without first conducting an evidentiary hearing:  defendant supported the motion with the affidavits of (1) defendant’s co-indictee, exonerating defendant in the murder, (2) the only eyewitness to testify at trial, recanting his trial testimony implicating defendant, and (3) a second eyewitness to the murder, implicating two other men in the murder; the court abused its discretion in discounting the credibility of the recanting witness’s affidavit, and the affidavits demonstrated substantive grounds for relief.

JUDGMENT:

REVERSED AND CAUSE REMANDED
JUDGES:

HENDON, P.J., SUNDERMANN and CUNNINGHAM, JJ.

