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SUMMARY:

When two insurance policies afford coverage for the same claim, but one has an excess clause and the other has a pro rata clause, the policy with the pro rata clause provides the primary coverage.
A primary insurer may be relieved of its obligations to provide a defense to its insured, when another insurance policy affords coverage for the same claim, and that insurer voluntarily assumes the insured’s defense.

An excess insurer was not entitled to indemnification when it had voluntarily assumed the insured’s defense and did not tender the defense to the primary insurer until nine and one-half months after the suit had been filed, and when it thereafter continued to pay for the defense until the suit was voluntarily dismissed.
A primary insurer improperly refused a tender of the insured’s defense from an excess insurer, when the tender was made one week after a suit had been refiled and before any responsive pleadings had been submitted.

JUDGMENT:
AFFIRMED IN PART, REVERSED IN PART, AND CAUSE REMANDED
JUDGES:
DECISION by MALLORY, J.; CUNNINGHAM, P.J., and DINKELACKER, J., CONCUR.
