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SUMMARY:

In a prosecution for aggravated murder, evidence showing that the defendant watched the victim from a nearby porch for 15 to 20 minutes, timed his approach to intercept the victim before he reached his van, and shot him four to five times was sufficient to show prior calculation and design within the meaning of R.C. 2903.01(A).
The victim’s statements identifying the defendant as the person who had shot him were admissible into evidence as dying declarations:  evidence showing that the victim fell to ground after being shot four to five times, stating “my stomach is burning,” that he squeezed his fiancée’s hand as she implored him to say with her, that his eyes kept rolling back in his head, and that his breathing was labored was sufficient to allow the trial court to find that the victim had believed that his death was imminent.

The victim’s statements identifying the defendant as the person who had shot him were admissible into evidence as excited utterances, when the victim was under the stress of the startling condition of having just been shot four to five times, and when he immediately identified the defendant as the person who had just shot him. 

That the victim was responding to police questioning did not preclude the admission of the victim’s statements into evidence as excited utterances, when the questioning was not coercive or leading, when it facilitated the victim’s expression of what was the natural focus of his thoughts, and when it did not destroy the domination of the nervous excitement over the victim’s reflective faculties.
Admission of the victim’s statements as dying declarations did not violate the Confrontation Clause, when the statements were not testimonial:  the victim was lying in the street bleeding, he was not in police custody, and his statements were not the result of formal police questioning.

Admission of the victim’s statements as excited utterances did not violate the Confrontation Clause, when the statements were not testimonial:  the police were responding to the present emergency of the victim’s shooting and were not seeking information about past events as part of the investigation of a crime.

The trial court did not abuse its discretion in overruling the defendant’s motion to sever two offenses for trial, when the offenses were of the same or similar character, and when they were sufficiently connected together to show a common scheme or plan.

The defendant did not show that he was prejudiced by the joinder of offenses for trial even though he contended that he wished to testify regarding one offense but not the other, when he did not present enough information regarding the testimony he wished to give for the one offense and his reasons for not wishing to testify regarding the other. 

The defendant was not prejudiced by the state’s failure to disclose in discovery the victim’s statement that he believed the shooting was a “hit,” when defense counsel knew about the statement due to a witness’s testimony at a previous hearing, and when there was no indication from the bench trial that the court had relied on the statement in finding the defendant guilty.

JUDGMENT:

AFFIRMED
JUDGES:
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