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SUMMARY:

The trial court erred in convicting the defendant of burglary in violation of R.C. 2911.12(A)(2) where the state produced no evidence that someone was “present or likely to be present” at the time of the burglary.

There was sufficient evidence to prove that the defendant had trespassed in an occupied structure with the intent to commit a criminal offense therein, and therefore the defendant was guilty of the lesser-included offense of burglary as defined in R.C. 2911.12(A)(3).

Where the evidence showed that the defendant was guilty of a lesser-included offense, the appellate court may remand the case to the trial court with instructions to enter a judgment of guilty on the lesser-included offense and to sentence the defendant accordingly.

JUDGMENT:

REVERSED AND CAUSE REMANDED

JUDGES:
OPINION by HILDEBRANDT, P.J.; HENDON and DINKELACKER, JJ., CONCUR.

