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SUMMARY:

An abuse-of-discretion standard applies to the review of a trial court’s holding regarding justiciability.

Ohio’s Declaratory Judgment Act provides that any person interested under a written contract, or other writing constituting a contract, may bring a declaratory-judgment action to have a court determine any question of construction or rights arising under the contract, either before or after there has been a breach of the contract.

Ohio’s Declaratory Judgment Act does not authorize a court to render an advisory opinion; declaratory-judgment actions must, like any action, satisfy a threshold requirement of justiciability.    

A justiciable controversy exists for purposes of a declaratory-judgment action when there is a genuine dispute between parties having adverse legal interests of sufficient immediacy and reality to warrant the issuance of a declaratory judgment.

Based upon the long-accepted rule that when a plaintiff’s self-avoidance of imminent injury is coerced by threatened enforcement action of a private party, in a declaratory-judgment action, while the party suing need not have sustained a cognizable loss, he or she must face a set of circumstances that presents the imminent threat of loss to present a justiciable controversy; when, prior to seeking declaratory relief, a party to a nondisparagement agreement receives a letter from the other parties stating a “clear threat” to enforce specific legal rights if the party makes a disparaging statement, the correspondence may demonstrate the parties’ adverse legal interests and the existence of an actual controversy.

In a declaratory-judgment action filed by a party to a settlement agreement seeking a declaration that the agreement’s nondisparagement provision was unenforceable as being in violation of a public policy encouraging the reporting of incompetent, disreputable, or dishonest activities by tax practitioners, the trial court erred in dismissing the action for lack of a justiciable controversy when the plaintiff’s legal right to report alleged contumacious behavior by the defendant tax practitioners, who were parties to the agreement, was actively contested by the defendants, his former partners.  

JUDGMENT:

REVERSED AND CAUSE REMANDED
JUDGES:
OPINION by CUNNINGHAM, P.J.; MOCK and STAUTBERG, JJ., CONCUR.
