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INFRASTRUCTURE DEVELOPMENT MANAGEMENT AGREEMENT
THIS INFRASTRUCTURE DEVELOPMENT MANAGEMENT AGREEMENT 

(this “Agreement”) is made as of the 23rd day of November, 2007 (the “Effective Date”), by 
THE BOARD OF COUNTY COMMISSIONERS OF HAMILTON COUNTY, OHIO,
acting for and on behalf of Hamilton County, Ohio, a political subdivision of the State of Ohio 
(the “County”), THE CITY OF CINCINNATI, OHIO, an Ohio municipal corporation (the 
“City”) (the County and the City being called, collectively, the “Public Parties,” and, 
individually, a “Public Party”), and RIVERBANKS RENAISSANCE, LLC, a Delaware 
limited liability company (“Development Manager”). 

Recitals
A. The Public Parties collectively own the fee simple interest in the following real 

property situated in the City of Cincinnati, Hamilton County, Ohio (the “Banks Real Estate”): 
Lots 1, 2, 4, 5, 6, 8, 10, 11 and 13 of The Banks Phase II, as the same are numbered and 
delineated on the recorded plat thereof, of record in Plat Book 687, Pages 43-45, 
Recorder’s Office, Hamilton County, Ohio; and 
Lot 7 of The Banks Phase I, as the same is numbered and delineated on the recorded plat 
thereof, of record in Plat Book 361, Pages 62-63, Recorder’s Office, Hamilton County, 
Ohio. 

The Banks Real Estate is depicted in Exhibit A hereto.   
 B. The Public Parties intend to replat portions of the Banks Real Estate, together 
with portions of Theodore M. Berry Way and Race Street, as depicted in Exhibit B hereto. 

C. The Public Parties desire that the County design and construct intermodal parking 
facilities on and within each Parking Facility Lot (as defined in Section 1.1 and depicted in 
Exhibit C hereto) and within portions of the rights-of-way between and/or contiguous to the 
Parking Facility Lots.  Such intermodal parking facilities are defined as the Parking Facilities in 
Section 1.1, as now planned are depicted generally in Exhibit C.1 hereto, and may include 
additional parking facilities as depicted generally in Exhibit C.2 hereto. 
 D. The Public Parties and Development Manager are entering into a Master 
Development Agreement dated on or about the Effective Date (the “Master Development 
Agreement”), pursuant to which the Public Parties are engaging Development Manager to 
develop a mixed use project (the “Banks Project”) on and within each Banks Project Lot (as 
defined in Article 1.1). 
 E. Pursuant to the Master Development Agreement, Development Manager will be 
developing the Banks Project above all or portions of each Parking Facility Lot, other than Lot 
20A and Lot 23A.  As a result, the Public Parties desire to engage Development Manager to 
provide the development management services provided for in this Agreement in connection 
with the design and construction of the Parking Facilities, the Street Grid Improvements, the 
Park Podiums and the Private Podiums (as defined in Article 1.1) and Development Manager 
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desires to provide such services, on and subject to the terms and conditions set forth in this 
Agreement.   

F. The Project is the design and construction of multiple structured public parking 
garage facilities and related public infrastructure improvements including, but not limited to, site 
development, streets and sidewalks, public utility distribution, structural elements, mechanical, 
electrical and plumbing systems, interior and exterior building and parking systems and fixtures, 
fire and security systems, interior and exterior pedestrian and vehicular traffic control and access 
systems, landscaping and related improvements.  It is anticipated that the Project will be planned, 
designed and constructed in multiple phases or parts over a period of several years. 

G. The Project is also part of the Cincinnati Central Riverfront redevelopment and 
the construction of the Project is integral to the current uses of the Paul Brown Stadium (“PBS”), 
the Great American Ball Park (“GABP”), the Cincinnati Reds Hall of Fame (“HOF”), the 
National Underground Railroad Freedom Center (“NURFC”), the Intermodal Transit Center (the 
“Transit Center”) and the U.S. Bank Arena (the “Arena”) and the overall redevelopment of the 
Central Riverfront.  The Public Parties and Development Manager intend that the Work on the 
Project be coordinated and managed to avoid and minimize delays and effectively manage costs.  
The Public Parties and the Development Manager also intend to coordinate the work on the 
Project with the design and construction of the Central Riverfront Park and the ongoing 
operation of existing facilities, including PBS, GABP, HOF, NURFC, the Transit Center and the 
Arena.   

H. The County has entered into an agreement entitled “Contract for Architectural and 
Engineering Services” (the “Design Contract”) with THP Limited, Inc. with respect to 
architectural and engineering services for the Project.  A copy of the Design Contract has been 
provided to the Development Manager. 

I. The City has entered into an agreement entitled “Contract for Engineering 
Services” with Burgess & Niple, Ltd. with respect to the design of the Street Grid Improvements 
(the “Engineering Services Contract”).  A copy of the Engineering Services Contract has been 
provided to the Development Manager. 

J. The County has also entered into an agreement entitled “Construction 
Management Agreement between County and Construction Manager” with Frank Messer and 
Sons Construction Co. pursuant to which certain construction management services will be 
provided on behalf of the Public Parties with respect to the Project (the “Construction 
Management Agreement”).  A copy of the Construction Management Agreement has been 
provided to the Development Manager. 

K. The location of the Project is as generally set forth in Exhibit A.
L. The Public Parties desire to engage Development Manager to render professional 

project management and development management services with respect to the Project as 
described herein. 
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M. Development Manager desires to be retained by the Public Parties to render 
professional project management and development management services with respect to the 
Project as described herein. 

Statement of Agreement
For good and valuable consideration, the receipt and sufficiency of which are 

hereby acknowledged, the Public Parties and Development Manager hereby agree as follows: 
ARTICLE I. 

DEFINITIONS
1.1 Definitions. As used in this Agreement, the following terms have the meanings 

given below: 
“Additional Services” has the meaning ascribed thereto in Article 3.4.1. 
“Affiliate” means a corporation, limited liability company, partnership or other entity 

controlled by, controlling or under common control with Development Manager.  For purposes 
of this definition, “control” means the power to direct or cause the direction of the management 
and policies of an entity, whether through the ownership of ownership interests in the entity, by 
contract, or otherwise. 

“Agreement” means this Infrastructure Development Management Agreement, including 
all Exhibits hereto. 

“Air Lot” means each of Lot 1B, Lot 2B, Lot 16B, Lot 24B, Lot 25B and Lot 26B, as 
depicted on the Proposed Replat; and, if the Public Parties timely exercise an election to 
subdivide Lot 13 or Lot 27 into a Parking Facility Lot and an Air Lot pursuant to Section 3.6 of 
the Master Development Agreement, the portion of such Ground Lot established as an Air Lot by 
such subdivision. 

“Architect” means THP Limited, Inc., and its permitted successors and assigns, or such 
other firm of licensed architects and/or engineers as may be designated by the Public Parties 
from time to time. 

“Banks Improvements” means the buildings, sidewalks, plazas, driveways and other 
improvements to be developed or constructed by any private party within any Banks Project Lot 
as part of the Banks Project, and specifically excluding the Project. 

“Banks Project” has the meaning given in recital paragraph D. 
“Banks Project Lot” means each Air Lot, Lot 10, Lot 13, Lot 17, Lot 19 and Lot 27. 
“Banks Real Estate” has the meaning given in recital paragraph A. 
“Basic Fee” has the meaning ascribed thereto in Article 3.2.1. 
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“Basic Fee Incentive Retention Fund” has the meaning ascribed thereto in Article 3.5. 
“Central Riverfront Park”. means the public park to be designed and constructed by the 

City and/or the U.S. Army Corps of Engineers (a) on Lot 21, (b) on Lot 22, (c) within Lot 20B, 
(d) within Lot 23B, (e) on Lot 28 and (f) on the land located southerly of Mehring Way as it will 
be relocated, as depicted on the Proposed Replat. 

“City” has the meaning given in the introductory paragraph of this Agreement. 
“Construction Cost” shall be the total cost to the Public Parties of the construction and 

installation of all of the Project.  Construction Cost shall include, without limitation, any and all 
amounts of any kind paid or payable under the Construction Management Agreement and the 
Trade Contracts and the cost of equipment installed as part of the Project.  Construction Cost 
shall not include so called “soft costs” incurred directly by the Public Parties, such as the fees 
and expenses of Architect and Engineer and their respective Consultants, the fees and expenses 
of Development Manager or its Consultants or other contracted consultants of the Public Parties, 
other indirect costs of the Public Parties, including, but not limited to, legal services, 
administrative salaries of the Public Parties, environmental studies and remediation, feasibility 
and financing costs, audit costs and other similar costs which are the responsibility of the Public 
Parties. 

“Construction Documents” means the final working drawings and specifications and 
addenda thereto for the construction of any Phase of the Project, which set forth in detail the 
requirements for such Phase of the Project and shall be prepared by Architect and Engineer on 
the basis of the Schematic Design Documents and the Design Development Documents. 

“Construction Management Agreement” means the Construction Management 
Agreement dated October, 2000 by the County and Construction Manager, as amended. 

“Construction Manager” means Frank Messer & Sons Construction Co. and its 
permitted successors and assigns, or other such firm as may be designated by the Public Parties 
from time to time. 

“Contract Documents” means, collectively, the Construction Management Agreement, 
the Design Contract, the Engineering Services Contract and any and all other agreements entered 
into by the County and/or the City, on the one hand, and any Architect, Engineer or Construction 
Manager, on the other. 

“County” has the meaning given in the introductory paragraph of this Agreement. 
“Damages” has the meaning ascribed thereto in Article 8.1.1. 
“Day” means calendar day, unless otherwise specifically designated. 
“Default Notice” has the meaning given in Article 7.5. 
“Design Contract” means the Agreement dated December 6, 2000 by the County and 

Architect, as amended. 
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“Design Development Documents” means the drawings and other documents that 
establish and describe the size and character of the Project as to architectural, civil, structural, 
landscape, mechanical and electrical systems, and graphics and signage, and shall include typical 
construction details, equipment layouts and specifications that identify major materials and 
systems. 

“Design Documents” means, collectively, the Schematic Design Documents, the Design 
Development Documents and the Construction Documents as developed by the Architect and 
Engineer. 

“Development Manager” has the meaning given in the introductory paragraph of this 
Agreement. 

“Development Manager Default” has the meaning given in Article 7.1. 
“Direct Personnel Expense” has the meaning ascribed thereto in Article 3.2.2.1. 
“Effective Date” has the meaning given in the introductory paragraph of this Agreement. 
“Engineer” means Burgess & Niple Ltd., and its permitted successors and assigns, or 

such other firm of licensed architects and/or engineers as may be designated by the Public Parties 
from time to time. 

“Engineering Services Contract” has the meaning set forth in Recital I of the 
Agreement. 

“Excusable Delay” means, with respect to a Party, a delay which is beyond the 
reasonable control of such Party, including, but not limited to, a delay caused by another Party, 
or a delay caused by, or resulting from, acts of God, war, terrorism, fire or other casualty, labor 
difficulties, shortages of labor, material or equipment, or governmental regulations or orders. 

“Federal Contract Provisions” means the provisions set forth in Exhibit D hereto to the 
extent such provisions are applicable to the Project. 

“Hazardous Materials”, as used in this Agreement, has the meanings defined under 
applicable federal, state and/or local law. 

“Indemnified Parties” has the meaning ascribed thereto in Article 8.1. 
“Initiating Party” has the meaning ascribed thereto in Article 7.8.1.1. 
“Legal Requirements” means all applicable laws, statutes, ordinances, rules, regulations 

and requirements of governmental authorities, including, but not limited to, zoning and land use 
laws and building codes. 

“Lot 1A,” “Lot 1B,” “Lot 2A,” “Lot 2B,” “Lot 16A,” “Lot 16B,” “Lot 17,” “Lot 18,”
“Lot 19,” “Lot 20A,” “Lot 20B,” “Lot 21,” “Lot 22,” “Lot 23A,” “Lot 23B,” “Lot 24A,” “Lot 
24B,” “Lot 25A,” “Lot 25B,” “Lot 26A,” “Lot 26B,” “Lot 27” and “Lot 28” means each such 
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lot as depicted in Exhibit B, as the same may be modified as contemplated by the Master 
Development Agreement. 

“Lot 10” means Lot 10 of The Banks Phase II, as the same is numbered and delineated 
on the recorded plat thereof, of record in Plat Book 687, Pages 43-45, Recorder’s Office, 
Hamilton County, Ohio. 

“Lot 13” means Lot 13 of The Banks Phase II, as the same is numbered and delineated 
on the recorded plat thereof, of record in Plat Book 687, Pages 43-45, Recorder’s Office, 
Hamilton County, Ohio. 

“Master Development Agreement” has the meaning given in recital paragraph D. 
“Master Project Management Plan” has the meaning ascribed thereto in Article 

2.3.1.1. 
“Park Air Lot” means each of Lot 20B and Lot 23B. 
“Park Podium” means the structural deck, located above all structural columns of the 

Parking Facilities on Lot 20A and, if applicable, Lot 23A and Lot 28, for support of the portions 
of the Central Riverfront Park to be constructed within the Park Air Lot above such Parking 
Facilities. 

“Parking Facilities” means the intermodal parking facilities to be designed and 
constructed by the County on and within each Parking Facility Lot and within portions of the 
rights-of-way between and/or contiguous to the Parking Facility Lots, as such Facilities are 
depicted generally in Exhibit C.1 hereto.  The Parking Facilities may also include facilities 
within Lots 13, 27 and 28 as depicted in Exhibit C.2. In Future Phases, the Parking Facilities 
will be constructed within the Existing Surface Parking Facilities as depicted in Exhibit C.3. The 
Parking Facilities include the elements identified as within the scope of the Parking Facilities in 
Exhibit H hereto. 

“Parking Facility Lot” means each of Lot 1A, Lot 2A, Lot 16A, Lot 20A, Lot 24A, Lot 
25A, Lot 26A and, possibly, Lot 23A, as depicted on the Proposed Replat; and, if the Public 
Parties timely exercise an election to subdivide Lot 13 or Lot 27 into a Parking Facility Lot and 
an Air Lot pursuant to Section 3.6 of the Master Development Agreement, the portion of such 
Ground Lot established as a Parking Facility Lot by such subdivision; Parking Facility Lot shall 
also include Lot 28, if the County elects to subdivide Lot 28 into a Parking Facility Lot and Air 
Lot. 

“Parties” means all of the County, the City and Development Manager, unless the 
context indicates otherwise. 

“Party” means each of the County, the City and Development Manager.   
“Phase Construction Budget” has the meaning ascribed thereto in Article 2.3.3.2. 
“Phase Construction Schedule” has the meaning ascribed thereto in Article 2.3.3.2. 
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“Phase DPE Budget” has the meaning ascribed thereto in Article 3.2.2.2 and attached 
hereto to for each Phase as Exhibit F.

“Phase Design Schedule” shall mean the schedule of architectural and engineering 
services for each Phase of the Project prepared by the Architect and Engineer, reviewed by the 
Construction Manager and the Development Manager and approved by the Public Parties. 

“Phase Development Budget” means a detailed estimate of all Project Costs as 
described in Article 2.3.3.1. 

“Phase Development Schedule” means a schedule for all material activities for the 
planning, design and construction required for a Phase of the Project and the time periods during 
which such activities are estimated to be completed as described in Article 2.3.2.1. 

“Phase of the Project” shall mean each separate phase or portion of the Project 
designated and undertaken by Public Parties from time to time.  The Phases of the Project shall 
correlate to the “Phases”, or portions thereof, of the development of the Banks Improvements 
from time to time designated and undertaken by Development Manager as the “Developer” 
under the Master Development Agreement. 

“Private Podium” means the plaza or structural deck, located above all structural 
columns of the Parking Facilities on each Parking Facility Lot other than Lot 20A and Lot 23A, 
including the elements identified as within the scope of the Private Podium as described in 
Exhibit H hereto. 

“Prevailing Wage Requirements” has the meaning ascribed there to in Article 4.1.3.1. 
“Progress Payment Summary” has the meaning ascribed there to in Article 2.4.1.5. 
“Progress Reports” has the meaning ascribed thereto in Article 2.3.5. 
“Project” means the complete design and construction of Parking Facilities, the Street 

Grid Improvements, the Private Podiums and the Utilities installed within the boundaries of a 
Lot with respect to which Development Manager provides services under this Agreement and the 
Park Podium, if applicable, with respect to Lot 23. 

“Project Costs” shall mean all costs and expenses of any kind or nature whatsoever paid 
or incurred by or on behalf of the Public Parties for or in connection with the development and 
design of the Project and the Work. 

“Project Cost Management Plan” has the meaning ascribed thereto in Article 2.4.3.1. 
“Project Cost Management Report” has the meaning ascribed thereto in Article 2.4.3.2. 
“Project Management Information Process” has the meaning ascribed thereto in 

Article 2.3.5. 
“Project Program” has the meaning ascribed thereto in Article 2.3.1.3. 
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“Project Quality Control Plan” has the meaning ascribed thereto in Article 2.4.6. 
“Project Site” is as generally described in Exhibit A.
“Project Staffing Plan” has the meaning ascribed thereto in Article 2.3.1.1. 
“Project Team” means Construction Manager, Public Parties, Development Manager, 

Architect and Engineer. 
“Public Party” and “Public Parties” have the meanings given in the introductory 

paragraph of this Agreement. 
“Public Party Default” has the meaning given in Article 7.3. 
“QM/QA Plan” has the meaning ascribed thereto in Article 2.4.6. 
“Responding Party” has the meaning ascribed thereto in Article 7.8.1.1. 
“Schematic Design Documents” means the drawings illustrating the scale and 

relationship of the various Project components, which also contain square footage and volume 
calculations for the building interior spaces, building exterior spaces, as well as major 
architectural and interior finishes.   

“Standard of Care” has the meaning ascribed thereto in Article 2.1. 
“Street Grid Improvements” means the public improvements, identified as within the 

scope of the Street Grid Improvements in Exhibit H hereto, to be made in connection with the 
Project within the public rights-of-way as depicted in Exhibit G hereto. 

“Submittals” has the meaning ascribed thereto in Article 2.4.8. 
“Third Party Contract Budget” has the meaning set forth in Article 3.2.3. 
“Third Party Contract Expenses” has the meaning set forth in Article 3.3.3. 
“Third Party Contracts” has the meaning set forth in Article 3.2.3. 
“Trade Contract” means each contract by the County and/or the City, on the one hand, 

and a Trade Contractor, on the other hand, for the performance of construction work, or the 
furnishing of labor or materials, in connection with the construction of all or any portion of the 
Project. 

“Trade Contractor” means a contractor engaged or to be engaged by the Public Parties 
for the construction of designated Work.  Subcontractors or suppliers engaged by Trade 
Contractors shall not be included within this definition. 

“Transfer” means, as a noun, sale, assignment, conveyance or other transfer, and, as a 
verb, sell, assign, convey or transfer. 
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“Transit Center” means the intermodal transit center referenced in recital paragraph G, 
located below Second Street extending from Broadway Street westwardly to Central Avenue. 

“Utilities” means the utility facilities, consisting of the elements identified as within the 
scope of the Utilities in Exhibit H hereto, to be relocated and/or installed in connection with the 
Project. 

“VA Program” shall have the meaning ascribed thereto in Article 2.3.1.5. 
“Work” means all administration, labor, equipment and materials whether on or off the 

Project Site necessary to produce and fully complete the construction of the Project.  If all or part 
of the Work involves demolition, the term Work shall also mean demolition and all activities 
related to demolition. 

ARTICLE II. 
DEVELOPMENT MANAGEMENT SERVICES

2.1 GENERAL. Development Manager accepts the relationship of trust and 
confidence established between Development Manager and the Public Parties by this Agreement.  
Development Manager acknowledges that the nature, size, complexity and unique character of 
the Project requires Development Manager to perform its services in a manner that will provide 
implementation of procedures, controls, communication, reporting, forecasting, oversight and 
management of the Project, and close coordination among the parties involved in, or associated 
with, the Project, in order to further the Public Parties’ best interests regarding the Project.  
Development Manager represents and warrants that its members are experienced in large scale 
and complex projects of similar nature, size, quality, complexity and detail.  Given that status, 
experience and expertise, Development Manager represents, covenants and agrees to exercise 
that level of professional skill and judgment in all services to be performed by or on behalf of 
Development Manager pursuant to this Agreement, in a manner consistent with that standard of 
professional skill, diligence and quality which prevail among development and project 
management firms engaged in the planning, management and administration of large scale, and 
complex projects of similar nature, size, quality complexity and detail (the “Standard of Care”).  
Development Manager agrees to furnish efficient project administration, oversight and 
coordination and exercise its professional skill and judgment consistent with the Standard of 
Care.  Development Manager, in consultation with and with the approval of the Public Parties, 
shall take primary responsibility for coordinating and directing the efforts of Architect and 
Construction Manager in the best interests of the Public Parties and the Project. 

2.1.1 Nature of Development Manager’s Services. The Public Parties 
acknowledge that Development Manager is not itself preparing any design or engineering plans 
or specifications or performing any of the construction or furnishing any of the labor or materials 
required for the design or construction of the Project or any Phase thereof.  Accordingly, except 
as otherwise expressly provided below in this Section 2.1.1, Development Manager shall not 
have any liability or responsibility for the performance of the Architect, Engineer, the 
Construction Manager or any Trade Contractor, or for any services, work or materials performed, 
provided, and/or furnished by the Architect, Engineer, the Construction Manager or any Trade 
Contractor, including, without limitation: (a) the preparation of the Design Documents, or the 
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design, architectural or engineering services related thereto; (b) the design, functional or 
structural quality or integrity of the Project, as constructed in accordance with the Design 
Documents; (c) the compliance of the Project with any applicable Legal Requirements; (d) the 
compliance of the construction of the Project with the Design Documents; (e) the quality, 
integrity or freedom from defects of the workmanship and materials incorporated into the 
Project; or (f) the professional quality, technical adequacy or technical accuracy of the Design 
Documents or the Work.  The Public Parties further acknowledge and agree that Development 
Manager shall have no direct liability or responsibility for the payment of any Project Costs, 
including, without limitation, Project Costs which exceed any budget therefor.  Notwithstanding 
the foregoing provisions of this Section 2.1.1, nothing contained in this Section 2.1.1 shall: (i) 
relieve Development Manager from its responsibility for the performance of the services 
required of it under this Agreement in accordance with the Standard of Care or relieve 
Development Manager from liability for its failure to do so; (ii) impair the ability of the Public 
Parties to seek and recover damages from Development Manager under this Agreement, or 
relieve Development Manager of liability under this Agreement, for Development Manager’s 
breach of the Standard of Care which result in damages arising from or relating to the matters set 
forth in clauses (a) through (f) of this Section 2.1.1 (subject, however, to the limitation set forth 
in Section 7.2.2 of this Agreement); or (iii) relieve Development Manager from its duties and 
obligations under the Master Development Agreement. 

2.2 THE PROJECT TEAM. The Project Team shall consist of the Public Parties, 
Construction Manager, Architect, Engineer and Development Manager.  The Development 
Manager shall serve as the Project leader on all matters relating to the coordination and 
management of the design and construction of the Project.  In consultation with and on behalf of 
the Public Parties, Development Manager will manage and coordinate the services to be provided 
by Construction Manager, Architect and Engineer.   

2.3 PRE-DESIGN AND DESIGN PHASE. Development Manager shall perform, 
or arrange for performance of, the services described herein. 

2.3.1 Consultation During Project Development.
2.3.1.1 Project Staffing. Development Manager shall maintain a 

competent staff at the Project Site as appropriate to coordinate and manage the Project and each 
Phase of the Project.  Development Manager’s key staff with respect to each Phase of the Project 
shall be submitted to the Public Parties for their review and approval.  Development Manager’s 
key staff shall not be changed as long as such personnel remain in the employment of 
Development Manager, without the written consent of the Public Parties, which consent shall not 
be unreasonably withheld or delayed. Development Manager shall establish an on-site 
organization and lines of authority in order to carry out the overall plans of the Project Team.  
Development Manager shall also prepare and submit, for the Public Parties’ review and 
approval, a staffing plan for each Phase of the Project.  Development Manager’s Staffing Plan 
shall provide a listing of Development Manager’s staff, classification, description of roles and 
responsibilities and anticipated duration of services based on the applicable Phase Construction 
Schedule for each Phase of the Project (“Project Staffing Plan”).  Development Manager shall 
employ competent project directors and managers and necessary assistants who shall be in 
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attendance at the Project Site during the performance of the Work as necessary for Development 
Manager to perform its services under this Agreement for which they are responsible.   

2.3.1.2 Master Project Management Plan Development 
Implementation. Development Manager, in consultation with the Public Parties, Construction 
Manager, Engineer and Architect, shall take primary responsibility for (a) developing an overall 
sequencing program that includes planning, design and construction phasing master plans for 
each Phase of the Project; (b) coordinating and directing the efforts of the Architect, Engineer 
and Construction Manager in connection with the design and construction of the Project and each 
Phase of the Project; and (c) coordinating and directing the efforts of the Architect, Engineer and 
Construction Manager in connection with development and implementation of an overall plan 
that facilitates the continued operation of PBS, GABP, HOF, NURFC and the Transit Center, 
including adjacent vehicular and pedestrian access and parking facilities during the construction 
of all Phases of the Project (the “Master Project Management Plan”).  Development Manager 
will communicate the objectives of the Master Project Management Plan to the Project Team and 
will manage the implementation of the Master Project Management Plan by the Project Team.  
Development Manager, in consultation with the Public Parties, Architect, Engineer and 
Construction Manager, shall review and provide recommendations regarding the scope of work 
for each Phase of the Project. 

2.3.1.3 Program Evaluation. Development Manager shall review the 
program as developed for the overall Project (the “Project Program”) and each proposed Phase of 
the Project and the Design Documents as such documents are developed, in conjunction with 
Public Parties, Construction Manager, Architect and Engineer, to ascertain the general 
requirements of the Project, and each Phase of the Project.  It is anticipated that the Project 
Program for the Phases of the Project may be modified through value analysis discussions 
between and among the Public Parties, the Development Manager, the Architect, the Engineer 
and Construction Manager regarding scope, budget and schedule issues.  Development Manager 
shall review Construction Manager’s preliminary evaluation of the Design Documents, the 
overall Project Program and each proposed Phase of the Project, and provide a recommendation 
to the Public Parties, including the proposed Phase Construction Schedule and Phase 
Construction Budget requirements, each in terms of the other.  The Project Program, and any 
amendments thereto, contain the criteria and parameters for each Phase of the Project against 
which Schematic Design, Design Development, Construction Documents and any subsequent 
modifications thereto will be evaluated.  Development Manager shall analyze the Work to be 
provided pursuant to the Design Documents.  If, during the course of the Project, Development 
Manager believes it is necessary or in the Public Parties’ best interest to revise the Project 
Program, or the Program for any Phase of the Project, Development Manager shall: (a) give 
prompt verbal and written notice to the Public Parties, Architect, Engineer and Construction 
Manager; (b) consult with the Architect, Engineer, Construction Manager and the Public Parties, 
and advise the Public Parties’ to take such action as is required to establish compliance with the 
revised Project Program, and identify other options that may be reasonably available to avoid or 
minimize any adverse impact on the Project Program or any Phase thereof, the Phase 
Construction Schedule or Phase Construction Budgets; (c) review with the Public Parties, 
Construction Manager, Architect and Engineer, Construction Manager’s recommendations as to 
any proposed revisions to the Project Program or any Phase thereof, and advise and consult with 
respect thereto; and (d) in conjunction with Architect, Engineer, Construction Manager and 
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Trade Contractors or others involved with the Project, implement any revision to the Project 
Program or any Phase thereof, as approved by the Public Parties.  

2.3.1.4 Review of Design Documents. Development Manager shall 
attend and fully participate in regular meetings with the Architect, the Engineer, the Public 
Parties and Construction Manager during the Development of the Design Documents for each 
Phase of the Project, to advise on Project Site use and improvements, selection and quality of 
materials, building systems and equipment and methods of Project delivery.  Throughout the 
overall Project, Development Manager shall monitor the progress of the Design Documents for 
each Phase of the Project from the Schematic Design Phase through approval and issuance of the 
Construction Documents.  Development Manager shall evaluate and provide recommendations 
to the Public Parties regarding bidability issues, coordination issues, estimated Construction 
Costs, and consider alternatives to minimize costs, changes and claims.  Development Manager 
shall review the Design Documents as such Documents are developed and issued with respect to 
the following issues: 

2.3.1.4.1 bid quality of the design, considering such issues as 
scheduling, construction phasing, site access, maintenance of safety, availability of labor or 
materials, and specified allowable working hours; 

2.3.1.4.2 compliance of the Design Documents with all 
requirements of the Design Contract; 

2.3.1.4.3 clear presentation of required coordination within 
the Design Documents; 

2.3.1.4.4 appropriate definition of responsibilities for related 
parties; 

2.3.1.4.5 clear statement of procedures for changes and value 
analysis recommendations; 

2.3.1.4.6 clear statement of adequate information on existing 
Site conditions and limitations; 

2.3.1.4.7 clear definition of conditions and requirements 
regarding Public Parties furnished items. 
Development Manager shall review and make recommendations to the Public Parties pertaining 
to the Construction Manager’s recommendations regarding construction phasing, feasibility of 
construction methods, availability of materials, analysis of the types and quantities of labor 
required for the Phase of the Project, the quality of the materials and the availability of 
appropriate categories of labor required for critical phases of construction of the Phase of the 
Project.  Considering Development Manager’s review of the Project and the Design Documents, 
and the Construction Manager’s recommendations, Development Manager shall make 
recommendations to the Public Parties regarding possible economies, cost, bidability, 
constructability and schedule, and to evaluate whether the Phase of the Project may be built 
within the Phase Construction Budget.  Development Manager shall also review Construction 
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Manager’s recommendations regarding appropriate actions designed to minimize adverse effects 
of labor or material shortages.  Development Manager shall also review, analyze, comment upon 
and make recommendations to the Public Parties regarding the Construction Administration 
Procedures Manual prepared by the Construction Manager. 

2.3.1.5 Value Analysis Program. Development Manager will review 
and provide recommendations to the Public Parties regarding the comprehensive value analysis 
program (the “VA Program”) developed by the Construction Manager for the Project, and each 
Phase thereof.  The VA Program shall explore and evaluate phasing and sequencing alternatives 
for the overall Project, and for each Phase thereof, examine certain specific elements of the 
Project, and evaluate feasible alternative solutions, systems, construction methods, materials or 
techniques that may achieve Project or Phase requirements more expeditiously or economically.  
The VA Program shall encompass all major facility elements and will consist of such sessions as 
are necessary based on the particular phase of the Design Documents for each Phase of the 
Project.  Development Manager shall review Construction Manager’s evaluation of construction 
phasing and sequencing alternatives presented for the Project and each Phase thereof, the costs 
and benefits of alternative building systems methods, materials and techniques, and alternative 
phasing/sequencing alternatives.  Development Manager shall cause Construction Manager to 
prepare a value analysis options report which addresses in detail the Project Team’s analysis of 
the options and alternatives presented for each Phase of the Project and shall provide the Public 
Parties its written recommendations with respect thereto.  The value analysis options approved in 
writing by the Public Parties will be incorporated, as appropriate, in the Design Documents and 
the Construction Documents issued by the Architect and the Engineer.   

2.3.1.6 Project Site Review and Assessment. Development Manager 
shall assist the Construction Manager, the Architect, the Engineer and the Public Parties with the 
investigation, assessment and coordination of any remedial measures regarding existing 
conditions on the Project Site, including but not limited to, Hazardous Materials. 

2.3.1.7 Transportation Planning and Coordination. Development 
Manager shall monitor the Construction Manager’s overall planning and coordination of traffic 
maintenance and access in and around the Project.  Development Manager shall review and 
make recommendations to the Public Parties regarding any detour applications to be submitted 
by the Public Parties to appropriate governmental authorities including, but not limited to, the 
City of Cincinnati, Ohio Department of Transportation and the Kentucky Transportation Cabinet.  
Development Manager will review Construction Manager’s traffic and construction phasing plan 
regarding its coordination with the construction of each Phase of the Project and related 
infrastructure improvements, including the construction of streets, roadways and utilities in the 
area of the Project Site.   

2.3.1.8 Pedestrian Construction Access Plan; Operations of Adjacent 
Facilities. Development Manager shall monitor the Construction Manager’s overall planning 
and coordination of temporary pedestrian routes and interim infrastructure improvements 
required during construction for each Phase of the Project.  Development Manager shall review 
Construction Manager’s plan with respect to temporary traffic/pedestrian controls required 
during construction of each Phase of the Project to mitigate impact of the construction of the 
Project on the operation of PBS, GABP, HOF, Transit Center and NURFC.  Based on the 
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location, availability and quantity of public and private parking, Development Manager will 
review and provide recommendations to the Public Parties regarding specific pedestrian routes 
around the construction activities in the area of the Project Site.  Development Manager shall 
review proposed mitigation measure(s) such as pedestrian signage and/or traffic signal 
modifications.  Development Manager shall also conduct operations and maintainability reviews 
with respect to the construction of each Phase of the Project and the continued use of PBS, 
GABP, HOF, Transit Center and NURFC. 

2.3.2 Project Scheduling.
2.3.2.1 Phase Development Schedule. Development Manager shall 

prepare a Phase Development Schedule for review and approval of the Public Parties, that sets 
forth milestone dates for the commencement and completion of the planning, design and 
construction activities for each Phase of the Project.  Development Manager shall monitor the 
completion of each Phase of the Project in accordance with the Phase Development Schedule 
therefor. 

2.3.2.2 Phase Construction Schedules. Development Manager shall 
review the proposed Phase Construction Schedule prepared by the Construction Manager (the 
“Phase Construction Schedule”) for each Phase of the Project and provide recommendations, as 
appropriate, to the Public Parties and Construction Manager within fourteen (14) Days of 
submission of all required information to the Development Manager.  Upon development and 
approval by the Public Parties, the Phase Construction Schedule for each Phase of the Project 
shall be deemed part of the Contract Documents.  If not accepted by the Public Parties, the Phase 
Construction Schedule for each Phase of the Project shall be promptly revised by Construction 
Manager in accordance with the reasonable recommendations of the Public Parties and 
resubmitted for the Public Parties’ review and acceptance.  In reviewing and approving the Phase 
Construction Schedule, Development Manager shall determine if the Construction Manager has: 

2.3.2.2.1 been provided with a copy of the Phase Design 
Schedule and has consulted with the Architect and Engineer as to the schedule for design 
services and coordinated and integrated the Architect’s and the Engineer’s services, the Public 
Parties’ requirements and responsibilities, the advertising, bidding and awarding of the various 
Trade Contract bid packages and the critical milestone dates for the Phase Construction 
Schedule;  

2.3.2.2.2 identified critical and long lead-time items; 
2.3.2.2.3 considered weather conditions which reasonably 

can be anticipated from the National Weather Service ten-year weather events for Cincinnati, 
Hamilton County, Ohio; and 

2.3.2.2.4 considered whether and if such Phase of the Project 
will be designed, bid and constructed on a fast track basis by multiple Trade Contractors 
pursuant to individual bid packages awarded in phased sequences. 
At reasonable intervals appropriate to the phase of the construction, Development Manager shall 
analyze the work and services being provided by the Construction Manager, the Architect and 
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the Engineer and shall keep all parties involved with the Project apprised, verbally and in 
writing, of the current and future scheduling requirements for purposes of coordinating the 
services of the Construction Manager, the Architect and the Engineer in order to maintain 
compliance with the Phase Construction Schedule.  The Phase Construction Schedules shall not 
be revised without the prior written consent of the Public Parties. 

2.3.2.3 Phase Design Schedule, Work Plan, Quality Control 
Program. Development Manager shall monitor the Architect’s and the Engineer’s development 
of the Phase Design Schedule for each Phase of the Project in accordance with the requirements 
of the Design Contract and Engineering Services Contract.  Development Manager shall review 
the Phase Design Schedule to determine, inter alia, if such Phase Design Schedule incorporates 
reasonable allowances for periods of time required for the Public Parties’ review of Design 
Documents, for performance of the Public Parties’ consultants, for approvals of submissions by 
authorities having jurisdiction over the Project and for preparation of an issuance of Trade 
Contract bid packages in accordance with the Phase Construction Schedule.  Upon completion of 
its review, Development Manager shall provide recommendations to the Public Parties with 
respect to the Phase Design Schedule.  Development Manager shall transmit the Phase Design 
Schedules as such Phase Design Schedules are issued to the Project Team for each Phase of the 
Project.  Development Manager shall request confirmation from the Construction Manager, the 
Architect and the Engineer that the Construction Manager has incorporated the necessary 
elements of the Phase Design Schedule in the Phase Construction Schedule.  Development 
Manager shall also monitor the Engineer’s and the Architect’s preparation and delivery of 
Design Documents in accordance with the Phase Design Schedule for each Phase of the Project.  
Development Manager shall advise the Public Parties of any corrective action by the Architect 
and the Engineer which Development Manager believes is necessary to ensure compliance with 
the Phase Design Schedule.  Development Manager shall also review and provide 
recommendations to the Public Parties with respect to the Work Plan and Quality Control Plan 
developed by the Architect and the Engineer pursuant to the Design Contract and Engineering 
Services Contract.  Development Manager shall determine if the Architect and the Engineer are 
in compliance with the requirements of their respective Work Plans and the Quality Control 
Plans during the Project.   

2.3.2.4 Postponement/Suspension Of Work. The Public Parties shall 
have the right to direct a postponement or rescheduling of any date or time for the performance 
of any part of the Work or Phase of the Project that may interfere with the operation of the Public 
Parties’ premises or any tenants or invitees thereof.  Development Manager shall, upon the 
Public Parties’ request, manage and coordinate the rescheduling of any portion of the Work or 
Phase of the Project affecting operation of the premises during hours when the premises are not 
in operation.   

2.3.3 Project Budgets.
2.3.3.1 Phase Development Budget. Development Manager will 

participate with the Public Parties in the preparation of a Phase Development Budget which shall 
include the following for each Phase of the Project: (i) the Phase Design Budget, (ii) the Phase 
Construction Budget, and (iii) the soft cost budget. 
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2.3.3.2 Phase Construction Budget. Development Manager will review 
and provide recommendations to the Public Parties regarding Construction Manager’s Phase 
Construction budget (the “Phase Construction Budget”) for each Phase of the Project, which 
shall provide an initial estimate of Construction Cost as prepared by Construction Manager and 
shall include progressively more detailed estimates of Construction Cost as Architect and 
Engineer progress with the preparation of the Schematic Design Documents, the Design 
Development Documents and the Construction Documents for each Phase of the Project.  
Development Manager shall review the detailed construction cost estimates prepared by the 
Construction Manager and provide recommendations to the Public Parties.  Upon completion of 
the VA Program following issuance of the Design Development Documents, the Phase 
Construction Budget shall be reviewed and approved by the Public Parties.  

2.3.3.3 Public Parties Phase Construction Budget Options During 
Pre-Bidding Phases. Notwithstanding any other provision herein, in the Schematic Design, 
Design Development or Construction Documents Phases for each Phase of the Project, if the 
estimate of Construction Cost prepared by Construction Manager exceeds the Phase 
Construction Budget, then the Public Parties shall have the following options or combinations of 
options: 

2.3.3.3.1 Request that the Architect, the Engineer, the 
Development Manager and the Construction Manager review, evaluate and recommend options 
to bring the estimate of Construction Cost within the Phase Construction Budget, but not limited 
to: 

a. Evaluation of structural systems; 
b. Evaluation of building systems; 
c. Material and finish options; 
d. Evaluation of M/E/P Systems; and  
e. Other Value Analysis options, including but not limited to: 

(i) Phasing/sequencing options; 
(ii) Systems and Material Value Analysis; and 
(iii) Scope reduction options; 

2.3.3.3.2 Require the Architect or Engineer to modify and 
revise applicable Design Documents; or  

2.3.3.3.3 Authorize an increase in the Phase Construction 
Budget. 

2.3.3.4 Public Parties Options During Bidding Phase.
Notwithstanding any other provision herein, in the Bidding Phase, if the portion of the Phase 
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Construction Budget, or bid package is exceeded by the lowest and best bid for such bid 
package, then the Public Parties shall have the following options or combinations of options: 

2.3.3.4.1 Request that the Architect, the Engineer, the 
Development Manager and the Construction Manager review, evaluate and recommend options 
to bring the applicable bid package or other element comprising the estimate of Construction 
Cost within the Phase Construction Budget including but not limited to: 

a. Evaluation of structural systems; 
b. Evaluation of building systems; 
c. Material and finish options; 
d. Evaluation of M/E/P Systems; and  
e. Other Value Analysis options, including but not limited to: 

(i) Phasing/sequencing options; 
(ii) Systems and Material Value Analysis; and 
(iii) Scope reduction options. 

2.3.3.4.2 Authorize approval of an increase in the applicable 
portion of the Phase Construction Budget; 

2.3.3.4.3 Authorize rebidding the applicable bid package 
within a reasonable time; or 

2.3.3.4.4 Require Architect or Engineer to modify and revise 
applicable Design Documents. 

2.3.4 Construction Planning. Development Manager will monitor the 
performance of Construction Manager relating to the necessary planning for construction of each 
Phase of the Project, including, but not limited to, the following: 

2.3.4.1 Long Lead Time Procurement. Development Manager shall 
review and make recommendations with respect to Construction Manager’s schedule for the 
Public Parties’ purchase of materials and equipment requiring long lead time procurement.   

2.3.4.2 Project Phasing. Development Manager shall review and make 
recommendations to the Public Parties with respect to Construction Manager’s assignment of 
responsibilities for temporary facilities and equipment, materials and services for common use of 
facilities and equipment by entities performing activities on the Project.  Development Manager 
shall also review and make recommendations to the Public Parties with respect to Construction 
Manager’s recommendations regarding the phasing and sequencing of each Phase of the Project.   
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2.3.4.3 Division of Work. Development Manager shall review and make 
recommendations to the Public Parties with respect to the recommendations of Construction 
Manager regarding the division of work in the Design Documents to facilitate the bidding and 
awarding of Trade Contracts, allowing for phased construction and taking into consideration 
such factors as time of performance, cost, availability of labor and material, overlapping trade 
jurisdictions and provisions for temporary facilities.  Development Manager shall review and 
make recommendations to the Public Parties with respect to the Construction Manager’s program 
for receiving competitive bids on the Work of various Trade Contracts.  Development Manager 
shall monitor the issuance of Trade Contracts to the successful bidders, upon the Public Parties’ 
approval.  Development Manager shall also review and provide recommendations regarding bids 
received, responses to bidders’ inquiries and shall make recommendations to the Public Parties 
relative to the award of Trade Contracts.  Development Manager shall assist Construction 
Manager, the Architect and the Engineer in conducting pre-bid and pre-award meetings.   

2.3.4.4 Government/Agency Compliance Coordination and 
Approvals. Development Manager shall advise the Public Parties promptly when it becomes 
aware of any material non-compliance with Legal Requirements with respect to the Project. 

2.3.5 Project Management Information Process; Communications.
Development Manager shall develop a project management information process (“Project 
Management Information Process”) to establish and coordinate effective communications 
between and among, as appropriate depending on the nature of the communication, the Project 
Team, Trade Contractors and other parties involved with the Project.  In developing the 
Development Manager’s Project Management Information Process, Development Manager shall 
meet with the Public Parties’ key personnel, the Architect, the Engineer, the Construction 
Manager and others in order to determine the type of information for reporting, the reporting 
format and the desired frequency for distribution of the various reports in accordance with the 
terms of this Agreement.  Development Manager shall develop and issue monthly progress 
reports that identify and describe key events, issues, changes and performance relative to the 
Phase Development Schedule, Phase Development Budget, Phase Construction Schedules and 
Budgets, QM/QA Plan compliance and the Joint Policy for Small Business Enterprise, Economic 
Inclusion and Workforce Development for the Project (the “Progress Reports”).  Development 
Manager’s Progress Reports shall be based on its analysis of reports provided by the Architect, 
the Engineer, and the consultant engaged by the Public Parties pursuant to the Joint Policy for 
Small Business Enterprise, Economic Inclusion and Workforce Development for the Project, the 
Construction Manager’s Monthly Status Reports and any other appropriate information.  
Development Manager shall coordinate its Project Management Information Process with 
Construction Manager’s management information system.   

2.4 CONSTRUCTION PHASE.
2.4.1 Contract Administration.

2.4.1.1 Trade Contract Documents. Development Manager shall 
review and provide recommendations to the Public Parties regarding the Construction Manager’s 
constructability and coordination analysis and/or reports of the Trade Contract bid packages prior 
to their issuance by Construction Manager for bidding.  
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2.4.1.2 Trade Contracts. Development Manager shall monitor issuance 
of Trade Contracts to the successful bidders, upon the approval of the Public Parties.  

2.4.1.3 Trade Contractor Change Order Management. Development 
Manager shall review and provide recommendations to the Public Parties regarding the 
Construction Manager’s system for the preparation, substantive and procedural review, 
classification, approval and processing of Trade Contract change orders and construction change 
directives on the Project.  Development Manager shall review and provide recommendations to 
the Public Parties regarding each Trade Contract change order request that is recommended for 
approval by the Construction Manager.  Development Manager shall assist, as appropriate, in the 
negotiations of the Change Orders to reduce costs for items not at market value while 
maintaining Project quality.  Development Manager shall review and provide recommendations 
to the Public Parties regarding Construction Manager’s explanation and classification of the 
requested change and recommendations to the Public Parties regarding whether such changes are 
appropriate.  Development Manager shall also monitor Construction Manager’s claims resolution 
plan and coordinate activities until resolution.  

2.4.1.4 Effect of Trade Contractor Change Order on Project or 
Construction Schedule and Budget. Development Manager shall review and provide 
recommendations to the Public Parties regarding Construction Manager’s recommendations to 
the Public Parties regarding the anticipated impact, if any, of a proposed Trade Contract change 
order on the Phase Construction Schedule and the Phase Construction Budget.  Development 
Manager will monitor the Phase Construction Schedule so that activities and adjustments of the 
Phase Construction Schedule, if any, required by approved Trade Contract change orders, have 
been incorporated, as appropriate, into Phase Construction Schedule. 

2.4.1.5 Payments to Trade Contractors. Development Manager shall 
review and provide recommendations to the Public Parties with respect to Construction 
Manager’s procedure for the review, processing and payment of applications for progress and 
final payments to Trade Contractors.  Construction Manager shall prepare and forward to the 
Public Parties, the Development Manager, the Architect and the Engineer a Progress Application 
Summary on a monthly basis (the “Progress Payment Summary”).  Development Manager shall 
review and advise the Public Parties, as appropriate, regarding each Progress Payment Summary 
submitted by the Construction Manager.   

2.4.2 Project Control. Development Manager shall provide administrative and 
management related services as necessary to coordinate the Project, including the activities and 
responsibilities of the Construction Manager, the Public Parties, the Architect and the Engineer. 

2.4.2.1. Project Team Staffing and Consultants. Development 
Manager shall evaluate and provide written recommendations to the Public Parties regarding key 
personnel of the Construction Manager, the Architect and the Engineer who are scheduled to 
work on each Phase of the Project.  Development Manager shall also provide written 
recommendations to the Public Parties for any substitutions in the key personnel of Construction 
Manager, the Architect and the Engineer.  Development Manager shall monitor the retention of 
any additional consultants to be retained by Architect and Engineer.  
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2.4.2.2 Progress Meetings. Development Manager and the Construction 
Manager shall conduct pre-construction conferences with Public Parties, the Architect and the 
Engineer to review the overall construction management plan and to review reporting procedures 
and issues set forth in Project Management Information Process.  Development Manager will 
coordinate with the Construction Manager to schedule and conduct, as appropriate, pre-
construction, construction and progress meetings at which the Architect, the Engineer, the 
Construction Manager, the Development Manager and the Public Parties shall attend, and as 
deemed appropriate from time to time other Consultants and Trade Contractors may attend.   

2.4.2.3 Schedule Compliance Tracking. Development Manager shall 
monitor the progress of the Architect and the Engineer in the context of the Phase Design 
Schedule for each Phase of the Project.  Development Manager shall also monitor the progress of 
Construction Manager in the context of the Phase Construction Schedule for each Phase of the 
Project.  Development Manager shall promptly advise the Public Parties when it becomes aware 
of any material delays or potential delays in any of the Phase Design Schedules or the Phase 
Construction Schedule.  Development Manager shall provide a monthly update with respect to 
the Phase Design and Construction Schedules that shall include, but not limited to, the following 
elements: 

2.4.2.3.1 Actual progress compared against the Phase Design 
Schedule and Phase Construction Schedule for each Phase of the Project.  Actual progress 
compared against the Phase Development Schedule for each Phase of the Project; 

2.4.2.3.2 Status of major components for each Phase of the 
Project; 

2.4.2.3.3 Progress made on critical activities on the Phase 
Construction Schedule; 

2.4.2.3.4 Explanation for lack of work on any critical path 
items and for scheduling changes; 

2.4.2.3.5 Listing of all critical activities to be performed in 
the subsequent thirty (30) to sixty (60) Day period; 

2.4.2.3.6 Status of contract procurements and major material 
and equipment purchases;  

2.4.2.3.7 Status of all required approvals; and  
2.4.2.3.8 Explanation of any delays during the reporting 

period.   
In the event any monthly status report or any other progress report indicates any delay or delays 
in completion of such Phase of the Project, Development Manager shall request from the 
Construction Manager, the Architect and the Engineer, as applicable, an affirmative plan to 
remedy such delay or delay(s).  Development Manager shall review such affirmative plan and 
make recommendations to the Public Parties regarding such plan.  Development Manager shall 
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consider and make appropriate recommendations to the Public Parties regarding the need to 
increase resources dedicated to the Project, necessary increases in productivity and 
improvements in service and product quality, and whether any Extraordinary Measures, as 
defined in the Construction Management Agreement, should be implemented.  In the event an 
affirmative plan is approved by the Public Parties, Development Manager shall monitor 
compliance with the affirmative plan, including overtime and/or additional labor, if necessary.  
Development Manager shall review Construction Manager’s estimated Construction Costs or 
other costs associated with such affirmative plan.   

2.4.3 Project Cost Management.
2.4.3.1 Project Cost Management Plan. Development Manager shall 

develop, in conjunction with the Project Team, an overall cost management plan (the “Project 
Cost Management Plan”) in regard to each Phase of the Project.  Development Manager shall 
utilize a cost control software program selected by the Development Manager and reasonably 
acceptable to the Public Parties, which provides appropriate analysis of all factors which may 
impact the costs associated with the Project; provided, however, that if Development Manager is 
required to acquire any software other than that owned by Development Manager on the 
Effective Date, the cost thereof shall be borne by the Public Parties.  Development Manager shall 
implement the Project Cost Management Plan upon the Public Parties’ approval.  Development 
Manager’s Project Cost Management Plan will include, but is not limited to, the following 
elements: 

2.4.3.1.1 Review of Cost Estimates. Development Manager 
will review Construction Manager’s cost estimating method designed for estimating costs for 
each Phase of the Project during the conceptual and planning phases. 

2.4.3.1.2 Cost Trending and Control. Development Manager 
will review actual data regarding Project performance with respect to anticipated costs and cost 
trending for each Phase of the Project.  In the event performance data indicates actual costs 
exceeding projected costs for any Phase, Development Manager will notify the Public Parties.  
The origin and cause of costs trend will be identified and corrective alternatives will be 
recommended to the Public Parties by Development Manager. 

2.4.3.1.3 Budget and Cost Reporting. Development Manager 
will provide cost management reports consistent with Article 2.4.3.2. 
All control information shall be contained within a database and available to the Project Team.  
Development Manager shall endeavor to assure potential problems are detected and resolved 
through Development Manager’s proactive management. 

2.4.3.2 Project Cost Management Reports. As part of the Progress 
Report, Development Manager shall provide a Project Cost Management Report (the “Project 
Cost Management Report”) for each Phase of the Project.  The Project Cost Management Report 
which is based, in part, on the cost management reports generated by the Construction Manager 
shall include the following: 
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2.4.3.2.1 Actual Project and Construction Costs incurred to 
date compared against the Phase Construction Budget; 

2.4.3.2.2 Actual contract award prices to date compared 
against the Phase Construction Budget; 

2.4.3.2.3 Cash flow statement, in tabular and graphic form, 
showing actual cash drawdowns compared against projected; 

2.4.3.2.4 Identification of and explanation for any variances 
from the Phase Construction Budget; 

2.4.3.2.5 Recommendations regarding corrective actions 
necessary to manage Phase Construction Budget costs; 

2.4.3.2.6 Analysis of the impact of approved and pending 
Change Orders on the Phase Construction Budget;  

2.4.3.2.7 Recommendations regarding changes in the Phase 
Construction Budget; and 

2.4.3.2.8 Estimates to complete such Phase of the Project. 
Based on the information available to it, the Development Manager shall promptly advise the 
Public Parties, the Construction Manager and the Architect and the Engineer if it believes that 
the projected costs of the Work at any time may exceed the Phase Construction Budget or Phase 
Development Budget for each Phase of the Project. 

2.4.4 Records. Development Manager shall analyze and make 
recommendations to the Public Parties regarding the Project documentation process established 
by Construction Manager as to its adequacy for recording, storing and retaining information 
pertaining to all technical, financial and administrative aspects of the Project.  Development 
Manager shall monitor Construction Manager’s record keeping responsibilities regarding 
compliance with the Project documentation process.  Development Manager shall also maintain, 
or monitor Construction Manager’s maintenance of, at the Project Site, on a current basis: all 
Contract Documents, including a record copy of the Construction Management Agreement, the 
Design Contract, the Engineering Services Contract, Trade Contracts, drawings, specifications, 
modifications, Change Orders, requests for information, addenda, Trade Contract change orders, 
approved shop drawings and submittals.  Development Manager shall make all records available 
to the Public Parties.  Upon the completion of the Project, Development Manager shall deliver all 
such records to the Public Parties.   

2.4.5 Permit Compliance and Coordination Plan. Development Manager, 
working with the Construction Manager, the Architect, the Engineer and the Public Parties, shall 
develop and implement a permitting compliance and coordination plan with respect to obtaining 
necessary permits and other governmental approvals, consents, authorization, licenses, 
endorsements which may be required by any governmental department, agency or other 
governmental authority with jurisdiction over the Project.  As part of the implementation of such 
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permitting compliance and coordination plan, Development Manager shall request confirmation 
from the Construction Manager that it has assembled all documents, applied for and obtained, on 
behalf of the Public Parties, all necessary permits and special permits for each Phase of the 
Project, excluding permits required to be obtained directly by the various Trade Contractors.  
Development Manager will coordinate efforts with the Architect, the Engineer and the 
Construction Manager, as appropriate, in obtaining approvals from authorities having jurisdiction 
over the Project and coordinate required approvals with authorities responsible for adjacent 
projects.   

2.4.6 Project Quality Management. Development Manager shall monitor 
overall Project quality management.  Development Manager shall review, analyze and provide 
recommendations to the Public Parties with respect to the Architect’s and the Engineer’s quality 
control plan as required in the Design Contract and the Engineering Services Contract 
(collectively, the “Project Quality Control Plans”).  Development Manager will also monitor 
Architect’s and Engineer’s compliance with the Project Quality Control Plan.  Development 
Manager shall also review the quality management and quality assurance plan prepared by the 
Construction Manager in accordance with the Construction Management Agreement (the 
“QM/QA Plan”) and provide recommendations regarding such Plan to the Public Parties.  The 
Project Quality Control and QM/QA Plans developed with respect to the Project, shall include, 
as appropriate and applicable, the following:   

2.4.6.1 Allocation of quality control and assurance responsibilities to the 
various participants in the Project; 

2.4.6.2 An inspection and testing plan for each critical component of the 
Project; 

2.4.6.3 Field monitoring and inspection reports, documenting the results 
of inspection; 

2.4.6.4 Audit plan to audit Trade Contractors’ quality assurance efforts; 
2.4.6.5 Identification and reporting procedures for non-conforming 

Work; and  
2.4.6.6 Tracking system to monitor correction of non-conforming Work. 

Development Manager shall review all reports of non-conforming Work.  Development Manager 
shall request confirmation from the Construction Manager that appropriate action has been taken 
by the Construction Manager regarding any defective or non-conforming Work.  As appropriate, 
Development Manager may recommend special inspection, testing or studies, or make 
recommendations to the Public Parties, the Architect and the Engineer regarding special 
inspection, testing or studies, of Work identified by Construction Manager as not in accordance 
with the Trade Contract Documents, whether or not such Work be then fabricated, installed or 
completed.   

2.4.7 Document Interpretation. Development Manager in coordination with 
the Construction Manager, shall refer all questions regarding interpretation of the Design 
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Documents to the Architect and the Engineer, as applicable.  Development Manager shall 
monitor whether the Architect and Engineer render all such interpretations of the requirements of 
the Design Documents in a timely manner for the proper execution or progress of the Work so as 
not to delay the Work. 

2.4.8 Request for Information, Shop Drawings, Samples and Submittals.
Development Manager shall review and provide recommendations to the Architect, the Engineer 
and the Construction Manager regarding the establishment, coordination and implementation of 
written procedures for expediting the processing of all requests for information, (“Requests”), 
shop drawings, product data, samples and submittals (“Submittals”).  Development Manager 
shall the review the Construction Manager’s, the Architect’s and the Engineer’s proposed system 
for the timely and prompt processing and control of Requests and Submittals by the Architect, 
the Engineer and Trade Contractor.  Development Manager shall routinely review with the 
Architect, the Engineer and the Construction Manager the status of each Project Team member’s 
compliance with such systems.  Development Manager shall monitor whether the Architect’s and 
the Engineer’s review and processing of Requests are completed within the time periods set forth 
in the Contract Documents and promptly advise the Public Parties of the Architect and/or 
Engineer’s noncompliance with the Contract Documents with respect to such Request.  
Development Manager shall review with Construction Manager, the Architect and the Engineer’s 
recommendations in order to ensure compliance with the system.  Development Manager shall 
keep the Public Parties advised of Project Team compliance with the Request and Submittal 
system and of any corrective action taken.  Development Manager shall also review the 
Architect’s and the Engineer’s request for additional time for review of Requests and/or 
Submittals, and advise and recommend to the Public Parties whether such approval should be 
granted based on all available information.  As part of such recommendation, Development 
Manager shall advise the Public Parties of any impact such additional time will have on the 
Phase Construction Schedule for each Phase and. if applicable, the Phase Construction Budgets 
for each Phase.   

2.4.9 Project Bidding and Contracting. Development Manager shall review 
and provide recommendations to the Public Parties with respect to Construction Manager’s 
uniform system for the bidding of all Work on the Project.  Development Manager shall assist 
the Public Parties and Construction Manager throughout the bidding process for each Phase of 
the Project.  Development Manager shall review Construction Manager’s proposal regarding the 
division of the Trade Contract bid packages for each Phase of the Project.   

2.4.9.1 Determination of Successful Bid. After analyzing such bids, 
Development Manager shall review the summary of the recommended bids from the 
Construction Manager and submit its recommendations to the Public Parties.  The Public Parties 
shall then determine, with the advice of Construction Manager, which bids will be accepted and 
awarded.  The Public Parties shall be responsible for the final determination of the legal 
sufficiency of bids and for any decision to accept any bid.   

2.4.10 Planning and Coordination of Work on the Project with Other 
Construction Projects and Public Events. Development Manager shall plan and coordinate all 
Project Site-related activities which interrelate with adjacent construction activities and projects, 
including but not limited to the construction of the Central Riverfront Park, as well as the 
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ongoing operations of facilities adjacent to the Project, including but not limited to, PBS, GABP, 
HOF, the Arena, the Transit Center and NURFC.  Such coordination of activities provided for in 
this Article 2.4.10 include, but are not limited to, addressing, in conjunction with the 
Construction Manager, the Architect and the Engineer: (a) the proper interfacing and /or 
interconnecting of the Project Site boundaries and elevations with and to the surrounding area 
and/or improvements in accordance with the Design Documents; (b) planning and coordination 
with respect to streets, utilities and other infrastructure improvements which are located on 
and/or are surrounding the Project Site; and (c) ingress and egress, as permitted by the 
constraints of the Project Site to and from the Project Site. 

2.4.11 Project Site Use and Adjacent Facilities. Development Manager shall 
monitor the limitations of operations at the Project Site to areas permitted by the applicable 
Contract Documents.  Development Manager shall review, in coordination with the Construction 
Manager, and provide recommendations to the Public Parties, regarding the requests for the 
location of temporary facilities, hoists, cranes and staging on the Project Site.   

2.4.12 Substantial Completion of Trade Contractor’s Work. Development 
Manager shall review the recommendations of the Construction Manager, the Architect and the 
Engineer as applicable regarding substantial completion, or a designated portion thereof, of each 
Trade Contractor’s work as defined in the applicable Trade Contract and provide 
recommendations to the Public Parties regarding the same.   

2.4.13 Project Start-Up. Development Manager shall review the Construction 
Manager’s Program for Start-Up testing and operations of each Phase of the Project and provide 
recommendations for the Public Parties regarding such program.  Development Manager shall 
assist Public Parties in developing a commissioning process that allows for acceptance of each 
Phase of the Project. 

2.4.14 Final Completion. Following the issuance of a certificate of substantial 
completion of each Trade Contractor’s Work or a designated portion thereof, Development 
Manager shall assist Construction Manager and the Public Parties in evaluating final completion 
of each Trade Contractor’s Work as such term is defined in the applicable Trade Contract.  
Development Manager shall review the approvals of Architect, Engineer and Construction 
Manager regarding final completion of the Project and each Phase of the Project.  Development 
Manager shall provide recommendations to the Public Parties regarding approval of final 
completion, in accordance with the requirements of the Trade Contract Documents.  
Development Manager shall administer the close-out of the Construction Management 
Agreement, the Design Contract and the Engineering Services Agreement and supervise the 
Construction Manager’s administration of the close-out of the Trade Contracts, including the 
Construction Manager’s collection of testing, operation and maintenance manuals, guarantees, 
warranties and record drawings for delivery to the Public Parties. 

2.4.15 Warranty and Guaranty Services. Development Manager shall monitor 
Construction Manager’s compliance with its obligations regarding the management, scheduling 
and coordination of the prompt completion of all warranty and guaranty Work required under 
and in accordance with the Trade Contract following substantial completion of each Trade 
Contract.  Development Manager shall monitor the delivery to the Public Parties at the time of 
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final completion of the Project of any and all manufacturer’s and Trade Contractor warranties on 
the Project. 

2.4.16 Notice of Commencement. Development Manager shall assist the Public 
Parties in preparing and executing each Notice of Commencement to be posted and maintained 
on the Project Site in accordance with applicable Legal Requirements. 

2.4.17 Consultants. If deemed necessary by the Development Manager, 
Development Manager shall be responsible for contracting directly on a form of contract that is 
acceptable to the Public Parties, with consultants as may be required by Development Manager 
to fully perform its duties and obligations hereunder, which consultants must be approved by the 
Public Parties, which approval shall not be unreasonably withheld or delayed. 

2.4.18 Audits/Review. Development Manager shall assist the Public Parties and 
the Public Parties’ representative or consultant retained by the Public Parties in any formal audit 
or review relating to the Project.  Development Manager shall also cooperate with the Public 
Parties and the Public Parties’ representative or consultant retained by the Public Parties to audit 
or review and monitor Development Manager’s accounting and financial records relating to the 
Project. 

2.4.18.1 Such audits may require inspection and copying 
from time to time and at reasonable times and places, of any and all information, materials and 
data of every kind and character, including without limitation, records, books, papers, 
documents, purchase orders, leases, contracts, commitments, arrangements, notes, daily diaries, 
superintendent reports, drawings, receipts, vouchers and memoranda, and any and all other 
agreements, sources of information and matters that may have any bearing or pertain to any 
matters, rights, duties, or obligations under or covered by this Agreement.  Such records subject 
to audit shall also include, but not be limited to, those records necessary to evaluate and verify 
Direct Personnel Expense and Third Party Contract Expense. 

2.4.18.2 The Public Parties or their authorized designee shall 
be afforded reasonable access to all of Development Manager’s records relating to the Project at 
times and places mutually agreed upon. 

2.4.18.3 If an audit, inspection or examination in accordance 
with this Article discloses overcharges (of any nature) by Development Manager to the Public 
Parties, Development Manager shall promptly reimburse the Public Parties the amount of such 
overcharges and, in the event the overcharges with respect to any Phase of the Project are in 
excess of three percent (3%) of the total compensation paid to Development Manager pursuant to 
Article 4 for each Phase of the Project, the actual cost of the Public Parties’ audit and the amount 
of overcharges, shall be promptly reimbursed to the Public Parties by Development Manager.   

ARTICLE III. 
DEVELOPMENT MANAGEMENT COMPENSATION

3.1 GENERAL. In consideration of its services as Project Manager, on behalf of the 
Public Parties as set forth herein, the Development Manager shall be paid compensation for each 
Phase of the Project as provided in this Article 3. 
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3.2 PROJECT MANAGEMENT COMPENSATION. Development Manager’s 
compensation shall consist of: (a) subject to the terms, conditions and limitations described in 
Article 3.4 and 3.5 herein, the Basic Fee as described in Article 3.2.1; (b) Direct Personnel 
Expense as described in Article 3.2.2, not to exceed the applicable DPE Budget approved by the 
Public Parties; and (c) Third Party Contract Fees and Expenses for consultants as described in 
Article 3.2.3, not to exceed the Third Party Contract Budget for each Phase of the Project. 

3.2.1 Basic Fee. Subject to Article 3.4 and 3.5, the Public Parties shall pay or 
cause to be paid to Development Manager a Basic Fee in an amount equal to one and nine tenths 
percent (1.9%) of the actual Construction Cost of each Phase of the Project (the “Basic Fee”).  In 
calculating the Basic Fee as a multiple of the actual Construction Cost of the Project, it is 
expressly understood and agreed that the Construction Cost as used herein, shall exclude: (a) 
Private Podium Costs (as such term is defined in the Master Development Agreement); (b) 
Dedicated Parking Costs (as such term is defined in the Master Development Agreement); and 
(c) costs associated with any other substantial and material areas or elements of the Project 
which will be owned and/or operated by Development Manager as an element of the Banks 
Project upon completion of construction as such areas are reasonably agreed upon by the Parties. 

3.2.2 Development Manager’s Direct Personnel Expense. Subject to the 
terms, conditions and limitations described in Section 3.2.2.2, the Public Parties shall pay or 
cause to be paid to Development Manager the Direct Personnel Expense for each Phase of the 
Project. 

3.2.2.1 Definition of Direct Personnel Expense. “Direct Personnel 
Expense” shall mean the sum of: (a) in respect of all personnel of Development Manager or its 
constituent members, or any affiliate thereof engaged in the Project (including professional, 
technical, management, administrative and clerical personnel) to the extent of their actual time 
dedicated to the Project, all wages and salaries and other compensation paid or payable to such 
personnel and all costs and expenses of worker’s compensation insurance, employee benefits, 
social security taxes, unemployment insurance, and all other taxes and health insurance imposed 
or paid or payable with respect to such personnel; plus (b) an amount equal to thirty eight percent 
(38%) of the amount described in the immediately preceding clause (a).  In no event shall the 
expenses under clause (a), above, include Developer Manager’s general office or field office 
overhead expenses. 

3.2.2.2 Direct Personnel Expense Budget. As set forth in Article 2.4.2.1, 
Development Manager shall prepare and submit, for the Public Parties’ review and approval, a 
Project Staffing Plan for each Phase of the Project.  Such Staffing Plan shall list the individuals, 
classification and estimated Direct Personnel Expense for such individual based on (unless 
otherwise expressly stated therein), full-time services (2,080 hours annually) being provided 
based on the anticipated Phase of the Project and scope and timing of each such Phase.  Based on 
such Staffing Plan and the applicable Phase Construction Schedule for each Phase of the Project, 
Development Manager shall prepare and submit, for the Public Parties’ review and approval a 
budget for Development Manager’s Direct Personnel Expense for each Phase of the Project (the 
“Phase DPE Budget”) as such Phases are developed and approved by the Public Parties.  Once 
such Phase DPE Budget is approved, (which approval will not be unreasonably withheld or 
delayed), except as otherwise expressly provided herein, it shall be attached hereto as Exhibit F
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for each such Phase.  Development Manager shall not be entitled to recover from the Public 
Parties, Direct Personnel Expense in excess of such Phase DPE Budget.  The Phase DPE Budget 
may only be modified upon the Public Parties’ prior written approval, which approval will not be 
unreasonably withheld or delayed.  On a quarterly basis, during the construction each Phase of 
the Project, Development Manager shall review with the Public Parties, the Phase DPE Budget 
and provide an evaluation to the Public Parties of whether Development Manager’s Direct 
Personnel Expense is projected to be within the Phase DPE Budget upon final completion of 
such Phase of the Project.  Development Manager shall keep and maintain, in accordance with 
generally accepted accounting principles, detailed and accurate cost data regarding the wages, 
salaries and benefits actually paid to its employees for labor and services performed on each 
Phase of the Project.  Development Manager shall also implement an accounting system whereby 
the time which its employees dedicate to each Phase of the Project can be accurately identified 
and distinguished from time which its employees dedicated to other projects or endeavors, 
including but not limited, to the Banks Project. 

3.2.3 Third Party Contract Costs And Consultant Fees. The Public Parties 
shall reimburse the Development Manager for fees, costs and expenses actually incurred, without 
any mark-up for overhead and profit, in connection with subcontracts and consulting agreements 
entered into with third parties for performance of services to be rendered by Development 
Manager pursuant to the terms and conditions of this Agreement (“Third Party Contracts”).  All 
Third Party Contracts shall be subject to the Public Parties’ written approval, which approval 
shall not be unreasonably withheld or delayed.  Development Manager shall prepare and submit 
a budget for Third Party Contracts for each Phase of the Project, which budget shall be subject to 
the Public Parties’ prior written approval (the “Third Party Contract Budget”), which approval 
will not be unreasonably withheld or delayed.  Development Manager shall meet with the Public 
Parties on a quarterly basis to evaluate the Third Party Contract Budget and to determine if costs 
and expenses are projected to be within such Budget upon Final Completion of the subject Phase 
of the Project. 

3.3 PROGRESS PAYMENTS. At or about the tenth (10) Day of each month, 
Development Manager shall submit to the Public Parties a request for payment (“Progress 
Payment Request”) for the preceding month.  Such Progress Payment Request shall be in form 
and with such supporting data as the Public Parties may reasonably require, including, but not 
limited to, time sheets for all of Development Manager’s personnel for which payment is 
requested prepared in Development Manager’s form (which is reasonably acceptable to the 
Public Parties) for such purposes, and certified by Development Manager.  Each Progress 
Payment Request shall include the following: 

3.3.1 Basic Fee. Development Manager and the Public Parties acknowledge 
and agree that the Development Manager shall be entitled to payment of the Basic Fee based on 
the actual Construction Cost of the Work for each Phase as reconciled upon final completion of 
each Phase of the Project.  However, the amount payable on a monthly basis with respect to the 
Basic Fee shall be initially calculated based on the Construction Manager’s preliminary estimate 
of Construction Cost submitted following completion of the Schematic Design Documents for 
each Phase of the Project.  Upon final completion of each Phase of the Project, the Development 
Manager’s Basic Fee shall be reconciled based on the difference between actual Construction 
Cost of such Phase of the Project, subject to Article 3.4 and 3.5, and the Construction Manager’s 
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preliminary estimate of Construction Cost for such Phase.  Upon the completion of such 
reconciliation with respect to each Phase of the Project, in the event of an underpayment of the 
Basic Fee to the Development Manager, the Public Parties shall pay the difference to the 
Development Manager.  In the event of an overpayment of the Basic Fee to the Development 
Manager, Development Manager shall pay the difference to the Public Parties.  The Basic Fee 
for each Phase of the Project shall be payable in equal monthly installments over the period of 
time commencing on the Project Trigger Date (as to the initial Phase of the Project) and on the 
date of the “Full Air Lot Trigger Notice” or Ground Lot Commitment Notice under the Master 
Development Agreement (as to all future Phases of the Project), and ending on the anticipated 
date of the completion of such Phase of the Project.  All monthly installments of the Basic Fee 
accrued as of the determination of the initial estimate thereof as described above shall be payable 
as part of the first Progress Payment after such determination. 

3.3.2 Direct Personnel Expense. The amount payable with respect to the 
Development Manager’s Direct Personnel Expense shall be calculated based on the services 
dedicated to the Project, and the personnel involved therein, during the preceding calendar 
month. 

3.3.3 Third Party Contracts. The amount payable with respect to Third 
Party Contract Expenses shall be all amounts, not theretofore reimbursed, that has either been 
paid by Development Manager, or are then due and payable by Development Manager, under all 
Third Party Contracts for the preceding calendar month.   
The Public Parties shall make payments to Development Manager of all sums properly requested 
and approved under the provisions of this Article 3, less any withheld amount authorized by this 
Agreement and less any amounts owned by Development Manager to the Public Parties, not 
more than forty-five (45) days following Public Parties’ receipt of the Progress Payment 
Request, provided that the Request is in proper order, is supported by all required 
documentation, and that all conditions precedent to payment have been satisfied; otherwise, the 
time for payment of such Progress Payment Request shall be extended by the amount of time 
required to cure such deficiencies. 

3.4 COMPENSATION ADJUSTMENTS. Adjustments in Development Manager’s 
Compensation shall be made as provided herein: 

3.4.1 Additional Services. “Additional Services” shall mean an increase in the 
services required of the Development Manager due to a change in the scope of the Project or 
Phase thereof, a change in the nature of the services required of the Development Manager or a 
change in the time period for which services are required.  For Additional Services provided by 
Development Manager, the Public Parties shall pay Development Manager a stipulated sum to be 
negotiated to the mutual reasonable satisfaction of Development Manager and the Public Parties.  
Development Manager agrees that there shall not have occurred a change in the scope of the 
Project solely due to items or components of the Work that: (a) were included in the Project 
Program and/or the Design Documents as part Phase of the Project; (b) are eliminated, modified 
or as part of the VA Program following the issuance of the applicable Design Documents for 
such Phase; and (c) are subsequently reincluded within such Phase prior to substantial 
completion thereof.  
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3.5 BASIC FEE INCENTIVE RETENTION FUND. In order to provide additional 
incentive to Development Manager to administer the design and construction of each Phase of 
the Project effectively, in accordance with the terms of this Agreement, the Public Parties shall 
retain a sum equal to twenty-five percent (25%) of the Basic Fee from the monthly Basic Fee 
payments due and payable pursuant to Article 3.5 (the “Basic Fee Incentive Retention Fund”) for 
each Phase of the Project.  The Basic Fee Incentive Retention Fund shall be allocated and 
distributed in accordance with Article 3.5.1, 3.5.2 and 3.5.3. 

3.5.1 Management of the Phase Development and Phase Construction 
Schedule . A sum equal to forty percent (40%) of the Basic Fee Incentive Retention Fund shall 
be allocated to Development Manager’s effective administration of the Phase Development and 
Phase Construction Schedule for such Phase of the Project.  Upon completion of such Phase of 
the Project, a sum equal to forty percent (40%) of the Basic Fee Incentive Retention Fund shall 
be distributed from the Basic Fee Incentive Retention Fund to the Development Manager 
provided that Development Manager has effectively administered the work of the Project in 
substantial compliance with the Phase Development and Phase Construction Schedule.  If the 
Development Manager has not effectively administered the Phase Development and Phase 
Construction Schedule and, as a result thereof, the Phase of the Project has not been completed in 
substantial compliance with the Phase Construction Schedule, forty percent (40%) of the amount 
retained in the Basic Fee Incentive Retention Fund shall be distributed to the Public Parties upon 
completion of such Phase of the Project. 

3.5.2 Management of Phase Construction Budget. A sum equal to forty 
percent (40%) of the Basic Fee Incentive Retention Fund shall be allocated to Development 
Manager’s effective administration of the Phase Construction Budget for such Phase of the 
Project.  Upon completion of such Phase of the Project, a sum equal to forty percent (40%) of the 
Basic Fee Incentive Retention Fund shall be distributed to the Development Manager from the 
Basic Fee Incentive Retention Fund provided Development Manager has effectively 
administered the construction budgeting and management processes.  If the Development 
Manager has not effectively administered the design and construction budgeting and 
management processes and as a result thereof, the Work is not completed in substantial 
compliance with the Phase Construction Budget, a sum equal to forty percent (40%) of the 
amount retained in the Basic Fee Incentive Retention Fund shall be distributed to the Public 
Parties upon completion of such Phase of the Project. 

3.5.3 Project Planning, Management of Information and Processes A sum 
equal to twenty percent (20%)  of the Basic Fee Incentive Retention Fund shall be allocated to 
Development Manager’s effectiveness in project planning and management of information, 
communications and processes during such Phase of the Project.  Upon completion of such 
Phase of the Project, a sum equal to twenty percent (20%) of the Basic Fee Incentive Retention 
Fund shall be distributed to the Development Manager from the Basic Fee Incentive Retention 
Fund provided that the Development Manager has effectively planned and managed the 
information, communications and processes during such Phase of the Project.  If the 
Development Manager has not effectively planned and managed the information and processes 
during the Project Phase, a sum equal to twenty percent (20%) of the Basic Fee Incentive 
Retention Fund shall be distributed to the Public Parties upon completion of such Project Phase. 



31 

ARTICLE IV. 
ADDITIONAL COVENANTS

4.1 CERTAIN OBLIGATIONS OF DEVELOPMENT MANAGER. The 
obligations of Development Manager shall include, in addition to the other obligations of 
Development Manager provided for in this Agreement, the following: 

4.1.1 Joint Policy for Small Business Enterprise, Economic Inclusion and 
Workforce Development for the Banks Project. Development Manager and any applicable 
Affiliates shall monitor the Construction Manager’s, the Architect’s and the Engineer’s 
compliance with the Joint Small Business Enterprise, Economic Inclusion and Workforce 
Development policies as set forth in Exhibit E hereto.  The Public Parties shall be responsible for 
the costs associated with the retention of an inclusion outreach consultant to facilitate the 
implementation and administration of such Policy with respect to the Project. 

4.1.2 Responsible Bidder Requirements. Development Manager shall 
monitor the Construction Manager’s, the Architect’s and the Engineer’s compliance with the 
Responsible Bidder Requirements as set forth in Exhibit I hereto. 

4.1.3 Prevailing Wage.
4.1.3.1 Prevailing Wage Requirements. Development Manager shall 

monitor Construction Manager’s system with respect to the payment of prevailing wages in 
accordance with (i) Articles 4115.03 through 4115.16, Ohio Revised Code; and (ii) the current 
applicable Prevailing Wage schedule or schedules (collectively, “Prevailing Wage 
Requirements”).  Development Manager shall review Construction Manager’s and the Public 
Parties’ Prevailing Wage Coordinator’s periodic wage reports regarding the Project, and any 
other pertinent information for monitoring compliance with Prevailing Wage Requirements. 

4.1.4 Other Information. Development Manager shall furnish to each Public 
Party such documents and information regarding Development Manager as a Public Party may 
reasonably request from time to time. 

4.2 CERTAIN OBLIGATIONS OF PUBLIC PARTIES. The obligations of the 
Public Parties shall include, in addition to the other obligations of the Public Parties provided for 
in this Agreement, the following: 

4.2.1 Agency Reviews. The Public Parties shall apply for and cooperate with 
Development Manager in obtaining timely reviews, approvals and permits as may be required 
from applicable governmental agencies from time to time for the construction of the Project. 

4.2.2 Contract Documents. Each Public Party shall duly and punctually pay, 
perform and observe in all material respects its obligations under any Contract Documents to 
which it is a party. 

4.2.3 Master Development Agreement. Each Public Party shall duly and 
punctually pay, perform and observe in all material respects its obligations under the Master 
Development Agreement. 
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4.2.4 Public Entity Representatives. During the term of this Agreement, (a) 
the County shall designate, by written notice to Development Manager and the City from time to 
time, a representative that shall act as the County’s representative for coordination of design and 
construction matters and shall have authority to render ordinary day-to-day decisions and furnish 
information contemplated to be made or furnished by the County under this Agreement.  During 
the term of this Agreement, the City shall designate, by written notice to Development Manager 
and the County from time to time, a representative that shall act as the City’s representative for 
coordination of design and construction matters and shall have authority to render ordinary day-
to-day decisions and furnish information contemplated to be made or furnished by the City. 

ARTICLE V. 
REPRESENTATIONS

5.1 REPRESENTATIONS BY THE COUNTY. The County represents to 
Development Manager and the City as follows: 

5.1.1 The County has the power and authority to enter into and perform this 
Agreement. 

5.1.2 This Agreement has been duly authorized, executed and delivered by the 
County and constitutes the legal, valid and binding obligation of the County enforceable in 
accordance with its terms. 

5.1.3 Neither the entry into nor the performance of and compliance with this 
Agreement has resulted or will result in any violation of, or a conflict with or a default under, 
any judgment, decree, order, contract or agreement by which the County is bound or any Legal 
Requirement applicable to the County. 

5.1.4 There is no action, proceeding or investigation pending or, to the County’s 
actual knowledge, threatened, which questions, directly or indirectly, the validity or 
enforceability of this Agreement or any action taken or to be taken pursuant to this Agreement. 

5.1.5 No representation or warranty of the County in this Agreement contains 
any untrue statement of material fact or omits to state a material fact necessary in order to make 
such representation or warranty not misleading in light of the circumstances under which it is 
made. 

5.2 REPRESENTATIONS BY CITY. The City represents to Development 
Manager and the County as follows: 

5.2.1 The City has the power and authority to enter into and perform this 
Agreement. 

5.2.2 This Agreement has been duly authorized, executed and delivered by the 
City and constitutes the legal, valid and binding obligation of the City enforceable in accordance 
with its terms. 
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5.2.3 Neither the entry into nor the performance of and compliance with this 
Agreement has resulted or will result in any violation of, or a conflict with or a default under, 
any judgment, decree, order, contract or agreement by which the City is bound or any Legal 
Requirement applicable to the City. 

5.2.4 There is no action, proceeding or investigation pending or, to the City’s 
actual knowledge, threatened, which questions, directly or indirectly, the validity or 
enforceability of this Agreement or any action taken or to be taken pursuant to this Agreement. 

5.2.5 No representation or warranty of the City in this Agreement contains any 
untrue statement of material fact or omits to state a material fact necessary in order to make such 
representation or warranty not misleading in light of the circumstances under which it is made. 

5.3 REPRESENTATIONS BY DEVELOPMENT MANAGER. Development 
Manager represents to each Public Party as follows: 

5.3.1 Development Manager is a limited liability company duly organized and 
validly existing under the laws of the State of Delaware, is qualified to transact business in the 
State of Ohio, and has the power and authority to enter into and perform this Agreement. 

5.3.2 This Agreement has been duly authorized, executed and delivered by 
Development Manager and constitutes the legal, valid and binding obligation of Development 
Manager enforceable in accordance with its terms. 

5.3.3 Neither the entry into nor the performance of and compliance with this 
Agreement has resulted or will result in any violation of, or a conflict with or a default under, the 
organizational documents of Development Manager, any judgment, decree, order, contract or 
agreement by which Development Manager is bound, or any Legal Requirement applicable to 
Development Manager. 

5.3.4 There is no action, proceeding or investigation pending or, to 
Development Manager’s actual knowledge, threatened, which questions, directly or indirectly, 
the validity or enforceability of this Agreement or any action taken or to be taken pursuant to this 
Agreement or which might result in any material adverse change in the condition (financial or 
otherwise) or business of Development Manager. 

5.3.5 The financial statements and other documents and information regarding 
Development Manager furnished or made available to the Public Parties in anticipation of this 
Agreement were in all material respects true and correct on the dates furnished or made 
available, and since their dates no material adverse change in the financial condition of 
Development Manager has occurred. 

5.3.6 There does not exist any Development Manager Default of fact or 
circumstance which, with the giving of notice, the passage of time or both, could become a 
Development Manager Default. 

5.3.7 No representation or warranty of Development Manager in this Agreement 
contains any untrue statement of material fact or omits to state a material fact necessary in order 
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to make such representation or warranty not misleading in light of the circumstances under 
which it is made. 

ARTICLE VI. 
TRANSFERS

6.1 Transfer of Development Manager’s Rights or Obligations Under Agreement.
Development Manager shall not Transfer any of Development Manager’s rights or obligations 
under this Agreement, except pursuant to Third Party Contracts approved by the Public Entities 
in accordance with this Agreement.  Notwithstanding the foregoing, Development Manager shall 
have the right to subcontract its rights or obligations under this Agreement to Carter & 
Associates, L.L.C., a Georgia limited liability company, on such terms and conditions as 
Development Manager and Carter & Associates, L.L.C. shall determine. 

ARTICLE VII. 
DEFAULT AND REMEDIES

7.1 Development Manager Default. Any one or more of the following shall 
constitute a “Development Manager Default”: 

7.1.1 Development Manager materially defaults in the performance of any of 
the obligations of Development Manager under this Agreement and fails to commence to cure 
satisfactorily such default within thirty (30) Days after the Public Parties give Development 
Manager written notice of the default. 

7.1.2 Development Manager, after receipt of notice of same, persistently 
disregards any Legal Requirement; 

7.1.3 Any representation or warranty made by Development Manager in this 
Agreement is false or misleading in any material respect as of the time made; 

7.1.4 Any information prepared by Development Manager in any report, 
certificate or other document furnished by Development Manager to a Public Party pursuant to 
this Agreement or any other Contract Document is false or misleading in any material respect as 
of the time furnished; 

7.1.5 The filing by Development Manager of a petition for the appointment of a 
receiver or a trustee with respect to it or any of its property; 

7.1.6 The making by Development Manager of a general assignment for the 
benefit of creditors; 

7.1.7 The entry of an order for relief pursuant to any Chapter of Title 11 of the 
U.S. Code, as the same may be amended from time to time, with Development Manager as 
debtor; 

7.1.8 The filing by Development Manager of an insolvency proceeding with 
respect to Development Manager or any proceeding with respect to Development Manager for 
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compromise, adjustment or other relief under the laws of any country or state relating to the 
relief of debtors; 

7.1.9 Occurrence of a material adverse change in the business or financial 
condition of Development Manager; 

7.1.10 Occurrence of a “Developer Default” under the Master Development 
Agreement. 

7.2 Remedies for Development Manager Default. At any time as of which a 
Development Manager Default exists, the Public Parties, acting together, at their option, may, 
but shall not be obligated to, exercise any one or more of the following remedies: 

7.2.1 The Public Parties, acting together, may, by written notice to Development 
Manager, terminate this Agreement, provided that such termination shall not terminate, impair or 
affect the indemnification obligations of Development Manager under this Agreement with 
respect to events which have occurred as of termination; and 

7.2.2 The Public Parties may enforce, or avail themselves of, any other remedies 
available to them at law or in equity, including, but not limited to, the remedies provided for in 
Article 7.6 and Article 7.7; provided however, that in no event shall Development Manager be 
liable to the Public Parties under this Agreement for any consequential, special, incidental or 
punitive damages, all rights to recover any such damages being hereby waived by the Public 
Parties. 

7.3 Public Party Default. Any one or more of the following shall constitute a 
“Public Party Default”: 

7.3.1 The Public Parties fail to pay to Development Manager amounts properly 
due and payable to Development Manager in accordance with the terms of this Agreement and 
fail to cure such default within thirty (30) Days after Development Manager gives the Public 
Parties a Default Notice with respect thereto; 

7.3.2 Except as provided in Article 7.3.1, the Public Parties materially default in 
the performance of any of the obligations of the Public Parties under this Agreement and fail to 
commence to cure satisfactorily such default within thirty (30) Days after Development Manager 
gives the Public Parties a Default Notice with respect thereto; 

7.3.3 Any report, certificate or other document furnished by a Public Party to 
Development Manager pursuant to this Agreement or any other Contract Document is false or 
misleading in any material respect as of the time furnished; 

7.3.4 Occurrence of a “Public Party Default” under the Master Development 
Agreement. 

7.4 Remedies for Public Party Default. At any time as of which a Public Party 
Default exists, Development Manager, at its option, may, but shall not be obligated to, exercise 
any one or more of the following remedies: 
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7.4.1 Development Manager, may, by written notice to the Public Parties, 
terminate this Agreement, provided that such termination shall not terminate, impair or affect the 
obligations of the Public Parties under this Agreement with respect to events which have 
occurred as of termination. 

7.4.2 Development Manager may enforce, or avail itself of, any other remedies 
available to it al law or in equity, including, but not limited to, the remedies provided for in 
Article 7.6 and Article 7.7; provided however, that in no event shall the Public Parties be liable 
to Development Manager under this Agreement for any consequential, special, incidental or 
punitive damages, all rights to recover any such damages being hereby waived by the 
Development Manager. 

7.5 Default Notices. At any time as of which there exists a default by Development 
Manager in the due and punctual payment, performance or observance of any obligation of 
Development Manager under this Agreement or any other Contract Document, the County 
and/or the City may give Development Manager a written notice, indicated as being a “Default 
Notice” under this Article 7.5, identifying such default and specifying a period of time for the 
cure of such default.  At any time as of which there exists a default by a Public Party in the due 
and punctual payment, performance or observance of any obligation of such Public Party under 
this Agreement or any other Contract Document, Development Manager may give the Public 
Parties a written notice, indicated as being a “Default Notice” under this Article 7.5, identifying 
such default, identifying the Public Party(ies) committing such default, and specifying a period 
of time for the cure of such default.  Any notice given in accordance with this Article 7.5 is 
called a “Default Notice.”  The period of time for cure to be set forth in any Default Notice shall 
be not shorter than such period of time as is reasonable in light of the nature of the default and 
the time reasonably required to cure the default. 

7.6 Enforcement. Each Party shall have the right to enforce this Agreement or any 
other Contract Document to which it is a party in any manner provided by law or equity.  As the 
remedy at law for the breach of any of the terms of this Agreement or other Contract Documents 
may be inadequate, each enforcing Party shall have a right of temporary and permanent 
injunction, specific performance and other equitable relief that may be granted in any proceeding 
brought to enforce any provision hereof or thereof, without the necessity of proof of actual 
damage or inadequacy of any legal remedy.  The above provisions of this Article 7.6 shall be 
subject to the dispute resolution provisions set forth in Article 7.8. 

7.7 Self-Help. Without limiting the provisions of Article 7.6, (a) should any 
defaulting Party fail to remedy any default identified in a Default Notice within the cure period 
specified in such Default Notice, or (b) should any default under this Agreement or any other 
Contract Document exist which (i) constitutes or creates an immediate threat to health or safety, 
(ii) constitutes or creates an immediate threat of damage to or destruction of property or (iii) is of 
the same nature as defaults or violations with respect to which two or more Default Notices have 
been given within the immediately preceding twelve (12) months, then, in any such event, the 
non-defaulting Party(ies) shall have the right, but not the obligation, to enter upon the property of 
the defaulting Party(ies) to take such steps as such non-defaulting Party(ies) may elect to cure, or 
cause to be cured, such default or violation.  If a non-defaulting Party(ies) cures, or causes to be 
cured, a default as provided above in this Article 7.7, then there shall be due and payable by the 
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defaulting Party(ies) to the non-defaulting Party(ies) upon demand the amount of the reasonable 
costs and expenses incurred by the non-defaulting Party(ies) in pursuing such cure, plus interest 
thereon from the date of demand at the rate of twelve percent (12%) per annum. 

7.8 Dispute Resolution. Any dispute under this Agreement shall, as a condition 
precedent to litigation, first be subject to the dispute resolution procedures as set forth below in 
this Article 7.8. 

7.8.1 Negotiated Settlement. The first step in the dispute resolution procedures 
shall be an attempt to negotiate a settlement of the dispute, as follows: 

7.8.1.1 A Party or Parties desiring to initiate settlement negotiations (the 
“Initiating Party,” whether one or more than one) may do so by giving written notice to the other 
Party or Parties (the “Responding Party,” whether one or more than one) of the basis for the 
dispute, provided that the Initiating Party shall use commercially reasonable efforts to furnish the 
Responding Party, as expeditiously as possible, with notice of any dispute once such dispute is 
recognized, and shall cooperate with the Responding Party in an effort to mitigate the alleged or 
potential damages, delay or other adverse consequences arising out of the condition which is the 
cause of such dispute. 

7.8.1.2 The Initiating Party shall, within twenty-one (21) Days after giving 
written notice to the Responding Party of the basis for the dispute, prepare and provide to the 
Responding Party a written, detailed summary of the basis for the dispute, together with all facts, 
documents, backup data and other information reasonably available to the Initiating Party that 
support the Initiating Party’s position in the dispute. 

7.8.1.3 The Initiating Party shall designate and make any of its employees 
or agents having knowledge of the dispute available to the Responding Party to respond to 
questions of the Responding Party. 

7.8.1.4 Within twenty-one (21) Days after the Initiating Party gives notice 
of a dispute and furnishes the materials required by Article 7.8.1.2, (a) the Responding Party 
shall prepare and provide to the Initiating Party a written, detailed summary, together with all 
facts, documents, backup data and other information reasonably available to the Responding 
Party that support the Responding Party’s position in the dispute, and (b) employees or agents of 
the Parties who have authority to settle the dispute, along with other parties having knowledge of 
or an interest in the dispute, shall meet at a mutually acceptable time and place in Cincinnati, 
Ohio, in an effort to compromise and settle the dispute. 

7.8.2 Mediation. Unless delay in initiating or prosecuting a claim in litigation 
would irrevocably prejudice a Party, any dispute which is not resolved by direct discussions and 
negotiations as provided in Article 7.8.1 shall be submitted to mediation under the Commercial 
Mediation Procedures of the American Arbitration Association or such other rules as the Parties 
may agree to use.  If the Parties cannot agree on the selection of a mediator within ten (10) Days 
of the request for mediation, any Party may immediately request the appointment of a mediator 
in accordance with the governing mediation rules.  Mediation shall occur at any location in 
Cincinnati, Ohio that the mediator may designate.  Development Manager, on the one hand, and 
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the Public Parties, on the other hand, shall each be responsible for fifty percent (50%) of the 
mediation expenses.  The Parties shall conclude mediation proceedings under this Article 7.8.2 
within sixty (60) Days after the designation of the mediator.  In the event that mediation 
proceedings do not resolve the dispute within such period, a Party may commence litigation with 
respect to the dispute. 

7.8.3 No Prejudice. Provided the Initiating Party has complied with the 
requirements for giving notice of the existence of a dispute, no delay in disposing of such dispute 
while the Parties pursue the dispute resolution procedures shall prejudice the rights of any Party.  
At the request of the Initiating Party or the Responding Party, the Parties shall enter into an 
agreement to toll the statute of limitations with respect to the subject matter of a dispute while 
the Parties pursue the dispute resolution procedures. 

7.9 Termination by Public Parties Without Event of Default. At any time from the 
completion of a Phase until ninety (90) days after Master Developer gives a Full Air Lot Trigger 
Notice or Ground Lot Commitment Notice, each as defined in the Master Development 
Agreement, with respect to the next Phase, the Public Parties may, upon ninety (90) days written 
notice to Development Manager, terminate Development Manager’s services under this 
Agreement.  If the Public Parties terminate this Agreement other than pursuant to Article 7.2 
herein, it shall make payment to Development Manager of all Basic Fee earned, and Direct 
Personnel Expense and Third Party Contract Fees and Expenses incurred, through the date of 
termination.  For the purposes of this Section 7.9, the Basic Fee earned through the date of 
termination for any Phase of the Project that is ongoing and not completed as of the effective 
date of such termination shall be the sum of: (i) all installments thereof through and including the 
installment for the calendar month preceding the date of termination; and (ii) a pro rata portion of 
the installment thereof for the month of termination.  The Basic Fee earned through the date of 
termination for any Phase of the Project that is ongoing and not completed as of the effective 
date of such termination shall be payable without any deduction for the Basic Fee Incentive 
Retention Fund.  Development Manager shall, as a condition of receiving the payments referred 
to in this Article 7.9, execute and deliver all such documents and take all such steps, including 
the legal assignment of its contractual rights, as Public Parties may require for the purpose of 
fully vesting in it the rights and benefits of Development Manager under such obligations or 
commitments.  The payment under this Article 7.9 for termination by the Public Parties without 
an Event of Default shall constitute full and complete satisfaction of any and all damages and 
claims of Development Manager regarding Development Manager’s performance of services 
pursuant to this Agreement and the termination of such services by the Public Parties pursuant to 
this Article 7.9.  

ARTICLE VIII. 
INSURANCE, WAIVER OF SUBROGATION, SAFETY

8.1 Development Manager’s Indemnification.
8.1.1 To the fullest extent permitted by and in compliance with applicable law, 

Development Manager shall defend, indemnify and hold harmless the Public Parties and any of 
their respective officers, employees, representatives, contractors and agents (collectively the 
“Indemnified Parties”) from and against any and all liability, losses, claims, demands, suits, 
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actions, administrative proceedings, regulatory proceedings/hearings, expenses, judgments, 
attorneys’ fees, court costs, defense costs or other injury or damage (collectively “Damages”), 
whether actual, alleged or threatened, to the extent arising out of or resulting from any bodily 
injury to or death of persons, or damage to property (other than the Project), to the extent arising 
out of or resulting from the negligent acts, intentional misconduct or omissions of Development 
Manager, its officers, employees and Consultants, agents, assigns and those designated by 
Development Manager to perform the Work or services in, about, or attendant to, the Project and 
services encompassed by this Agreement and/or any related or ancillary agreements.   

8.1.2 Notwithstanding the foregoing provision, Development Manager’s total 
liability to the Indemnified Parties and anyone claiming by, through and under Public Parties for 
any claim, cost, loss or damages caused in part by the negligence of Development Manager and 
in part by the negligence of Public Parties shall not exceed the percentage share that 
Development Manager’s negligence bears to the total negligence of Indemnified Parties and 
Development Manager determined on the basis of comparative negligence principles under 
applicable Ohio law.  This Article 8.1 is intended to be and shall be construed as consistent with, 
and not in conflict with Section 2305.31 of the Ohio Revised Code.    

8.2 Development Manager’s Insurance. In addition to the insurance provided by 
the Public Parties, Development Manager shall, during the life of the Project, procure and 
maintain the following insurance: 

8.2.1 With respect to services or operations performed at or from the Project 
Site or operations necessary or incidental thereto, Business Automobile Liability Insurance, 
covering all owned, non-owned, hired and leased vehicles.  Such insurance shall provide a 
combined single limit of not less than $2,000,000 each occurrence.  

8.2.2 Workers’ Compensation Insurance as required by applicable state and 
federal statutes, including Employers’ Liability (or Stop Gap Employer’s Liability, where 
applicable) with limits of not less than $1,000,000 each bodily injury by accident, bodily injury 
by disease/policy or bodily injury by disease/employee. 

8.2.3 Commercial General Liability Insurance written on an ISO form GC 00 01 
04 equivalent, with limits not less than a combined single limit of $1,000,000 each occurrence 
and $2,000,000  in the aggregate (where applicable), with severability of interest, Development 
Manager as named insured, and with coverage including: 

.1 Premises/operations; 

.2 Independent contractor; 

.3 Products and completed operations (extended to five years following 
final completion of the Project); 

.4 Contractual liability; 

.5 Personal injury; 
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.6 Explosion, collapse and underground damages; 

.7 Broad form property damage liability; and 

.8 Stop gap employers’ liability. 
8.2.4 Umbrella/Excess Liability Insurance with limits of $10,000,000 each 

occurrence and in the aggregate (where applicable) above the commercial general and business 
auto liability policies, which is at least as broad as each and every area of the underlying policies 
and containing concurrency of the effective dates with primary policies; drop down feature and 
following form primary. 

8.2.5. Professional Liability insurance with limits of $2,000,000 each claim and 
in the aggregate for errors or omissions caused by the Development Manager. 

8.2.6 Each policy required under this Article 8.2 shall include the following: 
8.2.6.1 At least ten (10) Days prior written notice to the Public Parties of 

cancellation or material change; 
8.2.6.2  With the exception of the Worker’s Compensation Insurance 

required by Section 8.2.2 and the Professional Liability Insurance required by Section 8.2.5, a 
waiver of subrogation in favor of the Public Parties;  

8.2.6.3 With the exception of the Workers’ Compensation Insurance 
required by Section 8.2.2 and the Professional Liability Insurance required by Section 8.2.5, 
naming the Public Parties as additional insured as respects any damage or loss which may arise 
out of Development Manager’s operations or services performed pursuant to or incidental to this 
Agreement off the Project Site. 

8.2.7 All insurance provided by Development Manager shall be underwritten by 
company with an A.M. Best Rating of A-, VII or better.   Development Manager will provide the 
Public Parties with certificates of insurance on each policy required in this Article 8.2.  
Certificates will be sent to:  Risk Manager, Hamilton County Ohio, Room 607, 138 East Court 
Street, Cincinnati, Ohio 45202. 

8.3 Public Parties Insurance. The insurance coverages and limits of liability to be 
provided by the Public Parties for the benefit of the Public Parties and Development Manager 
shall be as follows: 

8.3.1 Builder’s Risk Insurance.  The Public Parties shall, for its benefit and the 
benefit of Development Manager, as their respective interests may appear, “all risk” builder’s 
risk insurance, in an amount not less than the total replacement cost of the Project under 
construction including, if applicable, the coverages available under the so-called “installation 
floater”; and “all risk” insurance covering any adjacent or related property of the Public Parties, 
in an amount not less than the total replacement cost thereof. 
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8.3.2 Commercial General Liability Insurance written on an ISO form GC 00 01 
04 equivalent, with limits not less than a combined single limit of $5,000,000 each occurrence 
and $10,000,000 in the aggregate (where applicable), with severability of interest, Public Parties 
as named insured, and with coverage including: 

.1 Premises/operations; 

.2 Independent contractor; 

.3 Products and completed operations (extended to five years 
following Final Completion as defined in this Agreement); 

.4 Contractual liability; 

.5 Incidental medical malpractice; 

.6 Personal injury; 

.7 Explosion, collapse, and underground damages; 

.8 Broad form property damage liability; 

.9 Stop gap employers’ liability. 
8.3.3 Umbrella/Excess Liability Insurance with limits of $10,000,000 each 

occurrence and in the aggregate (where applicable) above the commercial general and business 
auto liability policies, which is at least as broad as each and every area of the underlying policies 
and containing concurrency of the effective dates with primary policies; drop down feature and 
following form primary. 

8.3.4 Each policy required under this Article 8.3 shall include the following: 
.1 At least ten (10) Days prior written notice to Development 

Manager of cancellation or material change; 
.2 A waiver of subrogation in favor of Development Manager, and; 
.3 Name Development Manager as a named insured. 

8.3.5 The Public Parties will provide Development Manager with certificates of 
insurance on each policy require in this Article 8.3.  The Public Parties shall ensure that 
Development Manager is a named insured under all required policies of insurance with respect to 
the Construction Manager, Architect, Engineer and Trade Contractors.  The Public Parties shall 
also confirm that Construction Manager, Architect and Engineer maintain the same insurance 
coverages as are required to be maintained by Development Manager under this Agreement, with 
limits not less than those required of Development Manager under this Agreement, with 
Development Manager as a named insured. 
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8.4 Waiver of Subrogation. Each insurance policy maintained by the Public Parties 
or by Development Manager with respect to the Project shall contain a waiver of subrogation 
clause, or shall name both the Public Parties and Development Manager as insured parties 
thereunder, so that no insurer shall have any claim over or against the Public Parties or 
Development Manager, as the case may be, by way of subrogation or otherwise, with respect to 
any claims which are insured under any such policy.  The Public Parties and Development 
Manager each hereby waive any and all rights of recovery against the other and their respective 
agents and employees, to the full extent that indemnification is due under insurance coverage 
required by this Agreement. 

8.5 No Limit of Liability. These insurance provisions shall not affect or limit the 
liability of Development Manager or the Public Parties stated elsewhere in the Agreement or as 
provided by law. 

8.6 Insurance Obligations. Neither Development Manager nor the Public Parties 
shall knowingly violate any conditions of the policies of insurance which have been furnished by 
the other.  Each party shall cooperate with the other, its insurance administrator, and the insurers 
and their representatives with respect to: 

8.6.1 Compliance with the Project safety rules, procedures and policies and 
claims procedures; 

8.6.2 Provision of necessary contract, operations and insurance information; 
8.6.3 Notification to the other Party of all contracts that have been or will be 

entered into by such Party pertaining to the Project; 
8.6.4 Notification to the other Party that any coverages provided by such Party 

have been cancelled, materially changed or have not been renewed; 
8.7 Deductibles Or Self Insured Retention.

8.7.1 Any reimbursement of losses due the insurance carriers providing 
coverages as described in Article 8.2 as the result of the operation of any deductibles or self 
insured retention contained in those policies shall be the sole responsibility of Development 
Manager. 

 8.7.2 Any reimbursement of losses due the insurance carriers providing 
coverages as described in Article 8.3 as the result of the operation of any deductibles or self 
insured retention contained in those policies shall be the sole responsibility of the Public Parties. 

ARTICLE IX. 
GENERAL PROVISIONS

9.1 Estoppel Certificates. Each Party (a “Responsive Party”) shall, from time to 
time, within ten (10) business days after written request by another Party (a “Requesting Party”), 
execute and deliver to the Requesting Party and/or such third party designated by the Requesting 
Party, a statement in writing certifying (a) that (except as may be otherwise specified by the 
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Responsive Party) (i) this Agreement is in full force and effect and unmodified, (ii) the 
Responsive Party is not in default in the performance or observance of its obligations under this 
Agreement, and (iii) to the Responsive Party’s actual knowledge, the Requesting Party is not in 
default in the performance or observance of the Requesting Party’s obligations under this 
Agreement, and (b) as to such other factual matters as the Requesting Party may reasonably 
request about this Agreement, the status of any matter relevant to this Agreement, or the 
performance or observance of the provisions of this Agreement. 

9.2 Liability Of Public Parties. Each Public Party shall be responsible to 
Development Manager for such Public Party’s obligations under this Agreement, but shall not be 
responsible to Development Manager for the obligations of the other Public Party; provided, 
however that the Public Parties shall be jointly and severally liable for all payment obligations to 
Development Manager under this Agreement. 

9.3 Administrative Actions. To the extent permitted by Legal Requirements, all 
actions taken or to be taken by the Public Parties under or in furtherance of this Agreement may 
be taken by administrative action of appropriate representatives of each Public Party and shall not 
require legislative action of a Public Party beyond the legislative actions authorizing this 
Agreement. 

9.4 Recordings. This Agreement shall not be recorded. 
9.5 Notices. Any notice to be given under this Agreement (a) shall be in writing, (b) 

if given with respect to one or more specific provisions of this Agreement, shall specify such 
provisions and, if applicable, the time period within which a response is required under the terms 
of this Agreement, (c) shall be addressed to the Party to be notified at the address set forth below 
or at such other address as each Party may designate for itself from time to time by notice 
hereunder, and (d) shall be deemed to have been given upon the earlier of (i) the next business 
day after delivery to a regularly scheduled overnight delivery carrier with delivery fees either 
prepaid or an arrangement, satisfactory with such carrier, made for the payment of such fees, or 
(ii) receipt of notice given by telecopy or personal delivery (or the next business day after receipt 
if receipt occurs on a day other than a business day or after 5:00 p.m. Eastern Time on a business 
day): 

If to the County: Hamilton County Administrator 
138 East Court Street, Room 603 
Cincinnati, OH 45202 
Telecopy: (513) 946-4444 
Telephone: (513) 946-4400 
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with a copy to: 
 
Hamilton County Prosecutor’s Office 
230 E. Ninth Street, 8th Floor 
Cincinnati, OH  45202 
Attn.:  Roger E. Friedmann, Esq. 
Telecopy:  513-946-3018 
Telephone:  513-946-3025 
 
and 
 
Vorys, Sater, Seymour and Pease LLP 
221 East Fourth Street, Suite 2000 
Cincinnati, OH  45202 
Attn:  Thomas L. Gabelman, Esq. 
Telecopy:  513-852-7843 
Telephone: 513-723-8580 
 

If to the City: City of Cincinnati, Ohio 
801 Plum Street, Room 152 
Cincinnati, OH 45202 
Attn:  City Manager 
Telecopy: 513-352-3334 
Telephone: 513-352-1515 
 
with a copy to: 
 
City of Cincinnati, Ohio 
801 Plum Street, Room 214 
Cincinnati, OH 45202 
Attn:  City Solicitor 
Telecopy: 513-352-1515 
Telephone: 513-352-3334 
 
and 
 
Director of Department of Transportation and Engineering 
City of Cincinnati, Ohio 
801 Plum Street, Room 450 
Cincinnati, OH 45202 
Telecopy:    
Telephone:    
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If to Development Manager: Riverbanks Renaissance, LLC 
171 17th Street, Suite 1200 

 Atlanta, GA 30363 
 Attn: A. Trent Germano 
 Telecopy: (404) 888-4311 
 Telephone: (404) 888-3156t 
 
with a copy to: 
 
Greenberg Traurig 
The Forum, Suite 400 
3290 Northside Parkway 
Atlanta, GA 30327 
Attn: Ernest LaMont Greer, Esq. 
Telecopy: (678) 553-2212 
Telephone: (678) 553-2420 
 
and: 
 
Kilpatrick Stockton LLP 
Suite 2800 
1100 Peachtree Street 
Atlanta, GA 30309 
Attn: M. Andrew Kauss, Esq. 
Telecopy: (404) 815-6620 
Telephone: (404) 541-3262 
 

9.6 No Partnership. This Agreement shall not be construed to create a partnership 
or joint venture between or among the Parties. 

9.7 Governing Law. The internal laws of the State of Ohio shall govern as to the 
interpretation, validity and effect of this Agreement, without regard to such state’s conflict of law 
principles.   

9.8 Jurisdiction. The Parties submit to jurisdiction in the State of Ohio and agree 
that any judicial proceeding brought by or against any of the Parties with respect to this 
Agreement or any of the Contract Documents shall be brought in any state or federal court 
located in Hamilton County, Ohio, which shall have exclusive jurisdiction of controversies 
arising under this Agreement (subject to Article 7.8).   

9.9 Severability. Except as expressly provided to the contrary in this Agreement, 
each Article, part, term and provision of this Agreement is severable from each other Article, 
part, term and provision and if, for any reason, any Article, part, term or provision of this 
Agreement is determined by a court or agency having valid jurisdiction in a decision which 
becomes final and unappealed to which the parties are bound, to be invalid and contrary to, or in 
conflict with, any applicable law or regulation, the determination that the Article, part, term, or 
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provision is invalid will not impair the operation of, or have any other affect on, the other 
portions, Articles, parts, terms and provisions of this Agreement as may remain otherwise 
enforceable, and all of the remaining Articles, parts, terms, and provisions of this Agreement will 
continue to be given full force and effect and be binding.  Any Articles, parts, terms or 
provisions so determined to be invalid and contrary to, or in conflict with, any applicable law or 
regulation will be severed from this Agreement without any further action of Development 
Manager or the Public Parties to amend this Agreement.  It is the intention of Development 
Manager and the Public Parties that if any provision of this Agreement is susceptible to two or 
more constructions, one of which would render the provision enforceable and the other or others 
of which would render the provision unenforceable, then the provision shall have the meaning 
which renders it enforceable. 

9.10 Diligent Performance. With respect to any duty or obligation imposed on a 
Party by this Agreement, unless a time limit is specified for the performance of such duty or 
obligation, it shall be the duty or obligation of such Party to commence and perform the same in 
a diligent and workmanlike manner and to complete the performance of such duty or obligation 
as soon as reasonably practicable after commencement of performance.   

9.11 Time Of The Essence. Time is of the essence of this Agreement (subject to 
Excusable Delay).    

9.12 Entirety Of Agreement. This Agreement embodies the entire agreement and 
understanding of the Parties with respect to the subject matter hereof, and supersedes all prior 
agreements, correspondence, arrangements and understandings relating to the subject matter 
hereof.  No representation, promise, inducement or statement of intention has been made by any 
Party which has not been embodied in this Agreement, and no Party shall be bound by or liable 
for any alleged representation, promise, inducement or statement of intention not so set forth.  
This Agreement may be amended or modified only by a written instrument signed by the Parties.  

9.13 Successors And Assigns. This Agreement shall be binding upon and inure to 
the benefit of the Parties and their respective successors and assigns, provided that this Article 
9.13 shall not authorize any assignment or Transfer not permitted by this Agreement. 

9.14 Captions. The captions in this Agreement are included for purposes of 
convenience only and shall not be considered a part of this Agreement or used in construing or 
interpreting any provision hereof. 

9.15 Exhibits. All exhibits to this Agreement are incorporated herein by reference 
and made a part hereof, to the same extent as if set out in full herein. 

9.16 No Waiver. No waiver of any condition or covenant of this Agreement to be 
satisfied or performed by a Party shall be deemed to imply or constitute a further waiver of the 
same, or any like condition or covenant, and nothing contained in this Agreement nor any act of 
a Party, except a written waiver signed by such Party, shall be construed to be a waiver of any 
condition or covenant to be performed by another Party.   

9.17 Construction. No provisions of this Agreement shall be construed against a 
Party by reason of such Party having drafted such provisions. 
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9.18 Multiple Counterparts. This Agreement may be executed in multiple 
counterparts, each of which shall constitute an original document. 

9.19 Third Party Beneficiaries. There are no third party beneficiaries, express or 
implied, of this Agreement. 

9.20 Equal Employment Opportunity. In connection with the performance of 
services under this Agreement, Development Manager and its consultants hereby agree not to 
discriminate against any employee or applicant for employment because of race, religion, color, 
sex or national origin.  The aforesaid provisions shall include, but not limited to the following: 
employment, upgrading, demotion or transfer, recruitment or recruitment advertising, layoff or 
termination, rates of pay or other forms of compensation and selection for training, including 
apprenticeship.  Development Manager and its consultants agree to post hereafter in conspicuous 
places, available for employees and applicants for employment, notices setting forth the 
provisions of this nondiscrimination clause.  If and to the extent applicable to Development 
Manager in the performance of its services under this Agreement, Development Manager and its 
consultants shall comply with: (a) Title VI and VII of the Civil Rights Act of 1964, as amended; 
Title 49, Code of Federal Regulations; Part 21 through Appendix H and Title 23, CFR 
710.405(b); (b) the provisions of Executive Order 11246, entitled “Equal Employment 
Opportunity”, as amended by Executive Order 11375, and as supplemented in Department of 
Labor Regulations (41 CFR Part 60); and (c) the Immigration Reform and Control Act (IRCA) 
of 1986 and agrees to permit the Public Parties and its agents access to Development Manager’s 
personnel records to verify its compliance with IRCA requirements. 

[EXECUTION ON FOLLOWING PAGE] 
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or incurred durlng such -My pwiod. Such lahrcrs and mechand 
shall k paid the appropriate wage rate and friw bcnefts on the wage 
det~m~nat'ign for t h  classificahon of rn Mually perlmed, wlthout 
regard to skill, emept as provided In paragraph8 4 and 5 dthii Sectlm 
IV 

b. L a b O m  ff mechanks prtorming work In more than one 
de#ifmt)on may be compe& at the rat0 apec~iied for' each 
clas$4ficat'ion for the time actually W s d  therain, provided, that Me 
empbyefs rucorda accwateiy set forth the tlm mpnt In each 
class~kation in which m-k ia perlomad. 

E. All rulings mnd ~nterpmtations of thu Dav~s-Bacon Acl and 
related acts contained in 29 CFR : ,3. arid 5 are herein incorporated by 
reference in this contract. 

a. The SHA contracting offlcpr ahall require that any claaar of 
laboren or mechanics emptoyed under the wntraet, uvhictl is n d  1'- 
in the wage determinafm, mil bs classiiW In conlwmanca wth the 
wage deterrnlnation. 

b. The contracting mcar  shall app rm an addtional classifcm- 
tlan, waga rate and fringe beneihs only whm the folMng cnterie have 
m m: 

(1 ) the mrrk to bs wormed by tha WdtImal elabsiflcatlon 
requested isnM prformed by aclawMhtbnIn tkqedetormination; 

(2) the additional dsasifhAm Is utilbad In me a M  by tha 
construction ~ n d w k y :  

(3) the p r w  wage rate, ineluding any bonm tide f w r  
MetM, bean a reasonable relatmhlp to the wage rates contained in 
the wage dekrmlnatlon; and 

(4) wlth respect to helpers, when wen a classlrlcatlen 
prevails in the area in which the work b pcrlwmed. 

c. ifthecontractor w subcontractors. as aamoprlete, thelaborers 
and m-hanlcs (If knrmn) to be employed In the addltwnal classlicatbn 
or their rwrmentatkea, and the coWetlng 0MeW agree on the 
classificatkn and wage rate iincludiq the amount deslgnabd for ?dnge 
benrtds whue appropriate), a rgrortaf the action taken shdt k sent by 
me contrecting ofk& tot&  DO^, Admlnlstrator oftha Wage and ~ o b r  
D i m ,  E m p h p m l  Standard Administration. Washington, D.C. 
20210 The Wage and Hwr Admlnistratw, wan a u t W  repreaenta- 
tlv6, will approve, modify, or dlaapprovs eveq addibal  classif~atiin 
action within 30 daya ofiwtipt and so a d v k  t t m ~ m c t i n g  ofcar w 
will notlPj the contrscting a f f ~ e r  within the m a y  period that additiunal 
time is necessary 

d. In the event t k  Eontractor or subeontracton, as appropriate, 
the laborers or mechanics to ba mp0opd kl the addiilonal clasblifkat'in 
or their npreMntatiiea, and t h  wntmtlng o m  d6 nol agree pn the 

chssilicatlon and wgm n t m  (Including tha amount deslgrsatad 
fw tringe bmeflts, uvhen appropriate), th cmtradlng Mcer shaH refer 
me questions, inc ludi i  the v i e m  d all krter&@d p s r t i ~  and the 
mnmmend8tlon of the cMmating officer, ta thrr Wage Md Hour 
Admhtstraior tor determination. Sald Admlnkuratur, w an authoriied 
r % p r m t a t ' i ,  MY iawa a detennlnathn wmin 30 dmym of r-ipt and 
so advise the contracting affieer pr will notify the contrscting officer 
within the 3Oday p r i d  that e d d h t  tima is mewary 

Irom the nrsl day on which rmrk is psrforrned in the classifkatlon. 

3. Payment of Crllrgb 8.naMm: 

a. Whenwar the mlnimum wage rate prescribed in the contrscl 
for a cla8s of Iabwwa or mcchanlcs hcludes a fringe beneft whlch IS 

not e x p s e d  8s an hourly rate, the Fwaradw or subcontractws, as 
appmpnate, shall e % k  pay the benefit aaslMcd In the wage determina- 
tion w shdl another h n a  flds fringc benerfi or an hourly case 
equwarmt therd.  

b. H the contractor w subcontractor, as apprapriate, does not 
make paymenb to a b u s h  or o tk r  third person, helshs may consider 
aa a part of the wages of m y  laborer or mechanic the amount of any 
costs reasonably anticipsted In providing bona Rde fringe M e f i t 9  under 
a plan or program, prwlded, Ittat thoSecretaryaf L a b  has found, u p  
thewitten reauest of the contractor. thal tho aool~cable standards of the 
0aviw0acon 'Act haw been met.  he of Labor may require 
t h  cmbctor to aside in a separate accwot assets for the m a i m  
of oblptionu under h @an w program 

., 

4. Appnnticmr m n d  Trainees (Prqrams ot the U.S. OOL) and 
Hdwn: 

a. Apprentices: 

(1) Apprentlccswi(l be pwmtttd to wwk at less than the 
p rmrm inod  rate lor the work they pwlwmed when th y are employed 
pursuant to and individually registered in I h m  Rbc apprenticeship 
program WstrnldHlrth the DOL, Employment and Training Administra- 
tion, Bureau of Apprhcu8hip and Training, a with a State apprentice- 
ship agency reccqnlrad by the Bureau, or if r pmon lr employed in 
hidher Arst 90 dew of mbatii~narv emokvment as an apprentice in 
such an apprenticish~~ program, who is not individwtly rsgistrrcd in the 
woeram, but who has been cqrtrfw by the Bweau d Apprrnt'lccohip 
andfn(ningor a state apprenthsbip mew (-arm awopnate) to& 
d i i b b  Iw probathnary em@oymart as an apprentice 

(2) The allowsblo ratm of appcentlees to journeyman-level 
employees on the job site in any crart chssH~wtion shall not bc greater 
than the ratio permined to th contractor as to the eRite work force 
under the regiwed program. Any employee listed on a payroll at an 
apprentice Gp ride, i& is not rkistetercd or othetwme as 
stated above, shdl k paid rmt less than ths applicable waga rate IMed 
In the wage detemnation for the classir~ation of work actually per- 
formed. In a d d i i ,  any apprentice perfwrning work on the j& srte in 
w s 6  of the ratlo pmmittd undw the registered program shaH be pa~d 
not h than the appliabla wage rats on tfia wage determination for Me 
wow actually performed. Whwe a contractor or subcontractor is 
prfwmlng cmsmction on a project n a WRy dhw than that in whlch 
RE prqram is registerd, the rdlos and wage rates (eqmssed in 
wrmntmgw d the jwmeyman.level hourly mle) apeclned in the 
contraetw's or subContrsctds registend program shall b o m .  

' 

(3) Evary appnntka must k paid at not leeB than the rate 
specifledin tha reg~stmrd prqram forthe apprehticds levelof p r q r ~ s ,  
txprwscd aa a prctntage of tne journeyman-lwd houriy rate specined 
in tha applicable mge determination Apprentkes shall be paid fringe 
b e M ~ s  In accordance wiM the wmislorm of the apprenticeship 
program. ~f tne -enticeship prrrg&m d m  not specify Mig= b m e ~ s .  
apprentlcea must b% paid the full amount of fdnae benef-ts l id on the 

delwnlnatlon fwthe applicable cLaasi~c8l1an. If the Administrator 
for Me W 8 ~ 8  and Hwr Division datermines that a different practice 
prevails forthe appkeaMs apprenlicc cladcation, fringes shall bt paid 
in aceordanes with thd ddermination. 

0. The wage rat. (including frlnge kMt8 wh& approprrltl) 
detemimd pursuant to paragraph PC or 2d of ma Sectlon 1V shall bs 
paid to all &era p d m i n g  work In tha additional clmsification 



(4) In thm ovml tha Bunau d Apprantlcahlp and f ralning, 
w B Stm appnntkrshlp m c y  rwognad by ths BuW~U, wfthdraw 
upprw~l  or an mppnntks~hip progmm, thm contnctor or aubcantracta 
wilt no longer k pbrmittbd to d l k m  apprsntla at Iwu than thr 
opplmbh p m d o t m l m  rmte r u  tha camparablr work prlorrntd by 
regulmr wnpbymam until an mcc8ptablr prognm ir a m .  

(1 )  Except as providd In 29 CFR 5.16, trrlnwd will not be 
wrmittcd to work ~ bm thon tho prpdamlmd rmie for the wark 
perfwmsd unless they are employad pursuant to a d  indkdually 
rwlst8rbd In a program which has received prior appml ,  evldenw by 
formal certificslion by the DOL, Employment and Tralnlng Admnlstra- 
tion. 

(2) The mtlo of tmlneaa to joumeymmn-lwel employeas on 
the job aits shull not ba gnatsr tnan psrmttsd under the plan apprwcd 
by the Emplomnt and Tminlng AdmlnMmtlon. Any employee listed 
on the payroll a a tralnw me who la not regidwed and participating in 
a Wnlng plan approwd by the Employment and Tralning Administration 
shall k paM not than the apptlcabtewage rate on the wp Wemi- 
natim for tha c l a W c a t i i  d work Petumlly prhmw. In addltlon, any 
trainM pmlorming wwk on the job aita in em80 of the ratio pemmed 
u h  tha mgistmrd program shaU be pdd not Issn than the applicable 
wage mta on t h  waga determlnatlon fw the work actualiy Wwmed. 

(3) Everv trainee must be pald at not less than the rate 
apeclRed in'm appmved progtnm for hlalhw lwcl of progress, 
mpmaed as a percentme of the joumsymaLevel hourly rate spselfled 
in Me applicam wsg. detaminath. - ~rair#es shall be paid fringe 
W s  in acewdame wkh the prwisbms of the tmlnecr program. Y the 
tnlnrs program dma nd mention frlnge baneras, train- shall be paid 
t ha k# amount of frirlnge M e M s  It6ted on thewage datermination unless 
the Adrntnistmtw of the W a g  and Hour DMW determines Mat there 
la an appnntiushlp program associated with the cornap~ldlng 
journeyman-level wage cute on Ms determlnatm which prwldes 
for lem than full trtnge beneMs tor apprentias, in which case such 
t m l m  shall tha same frtnge beneMs as apprentices. 

(4) In the event the Employnwnt and Tralnlng Admlnistratlon 
*draw approval of a trainlng program, tha contractor or subcmtrac- 
tor All no longsrh m i t t a d  to utillre train- at less than the appilca- 
Me predetermined rate for the wwk petformed unttl an acceptabte 
program Is a m .  

H ~ l p r s  will be pormittd to norlc on EI 1 the helper 
c la~ lka t ipn  in splf iad and defined on the applicaMewgedetemina- 
tbn a Is approved punwnt to the conformance p W u r e  sd forth in 
Sectlon IV.2. Any worker listed on a payroll at a h e l p  wage rate, who 
b net a helper under a approvd detlnmon, ahaH ba paid not less than 
the applicable wage rate on the mgm daterminatlon for the clageiflcatlMl 
of work actually padmad. 

5. Apprantkas and T r a i m s  (hograms of the U.8, M)V: 

Appentkos and t r a l m  wMng undn apprmtlcmship and sklll 
tmining programm which hva  been csrtitlsd by the Secretary d 
f r l n l p # h  a8 p rndng  EEO in wnnection with Fdsralald 
hlghmy cmrtnrdon programa am nd  subject to th rqulnmena of 
pangnph 4 D? thin S d i n  IV. The straqht tbmm hourly wag. rate8 for 
appnntkw mnd t n l n m  undw such progmrnr mll b elablishad b y t h  
prtkular progmrm. T h  rah of appredess and trainem ta lournay- 
men mhlll not bs gremtw t h ~ n  pormmed by the t m s  of the peftlcular 
program. 

6. Withholding: 

The SHA shall upon Rs om action or upon wrMen rquest of an 
auttwrued npresentatlveof the DOL withhold, or cause to be withheld, 
from the contrector or subcontractor under thla eontract or any other 
Fderal contract wAh the same prime contractor, or any other Federally- 
assisted contract a u b m  to Davis-Bacon prwalllng waga rquirements 
which is held by the S a m  pnme eontractor, as much of the accrued 
payments os advancm w m y  be cons~dmd necessav to pay \shrew 
and mechanics, including apprentlees, trainees, and helpers, ernwed 
by the contractor or any subcontractor the full amount of wages requird 
by the contract. In the event of failun to pay any labwer or mechanic, 
including any apprenticrr, trainee, or hJper, employed or working on the 
site of the work, all or part of the wages requirect by the contract, the 
SHA contracting officer may, aRer written notice to the contractor, take 
such actlon as may be neursaarytocause the suspens~on of any further 
payment, advance, or guarmtea of funds unttl such violations have 
ceased. 

No contractor w sukontrsetor contracting for any part of the 
contract wwlr whlch m y  rtqulra or invotve the employment of lahrers. 
mechan~cs, watchmen, a guard8 (~ncluding apprantfcua. t n l n ~ ,  and 
helpcra described In paraampha 4 and 5 above) shall mquire or parmit 
any taborer, m~hanlc ,  mtchman, or gwrd In any -k in whlch 
helshe Is employed on such wrk, to wwlc In owem of40 hwra m such 
workweek unless ruch Iuber, mechanic, wtchman, or guard recelvts 
cmmpnsatlm at m rnte not lma than oneand-onehalf t i m  hislher 
Wlc rate of pay Iw all hours wwkd in ewcmsa of 40 h a t s  in such 
wwkweek. 

8. Vlolatlon: 

Liablltty for unpu!d W q r ~ ;  Llquldatsd Damager: In t h  event of 
any violation ofthe clause sat Mrth I~ I  pangraph 7 above, the contractor 
and any subontractor responslbb thereof shall bt llablr tome affscted 
e m p l m  for h~srhtr unpaW wages. In add-, such cantractor and 
rubontractor shall bc l~able to th U n M  States (In the caer! d work 
done undsr contract for lhu DaWct of Columbla w a tsrrdory, to such 
Dlstrlct or to ~ u c h  temtory) for liquldmtd damagm Such lipu~datcd 
damagea shall b cornputad with rmpeet to eseh lndlvldual laborer 
mechanic, watchman, or guard employed tn violation of the clause set 
forth in paragmph 7> in the sum of $10 for each calrtndmr day m whlch 
such employee was required or permHted to wh-k In excesa of the 
dandardwwkwcrrk of 40 hour* without payment of the ovbnlme wager 
required by tha elauso 6ei rlorh in paragraph 7 

9. Withholding for Unprid Wages mnd Llqulddod Dmmoes: 

The SHA shull upon its pwn action or upon written r e q M  of any 
authorized represcntattve of the DOL dthho#, or cause to be withheld, 
from any monies payabk on account of work perlonnd by the contrac- 
tor or subeontractor u m r  any such eontrsct or any otbr  Federal 
eontractm the same prim contractor, or any other Federalv-assistd 
cmract subject to the Contract Work Hwrsmd Safaty Standards Act, 
whtch ta hetd by t h  same prime contractor, nuch sums as may be 
dstsrmined to be necessary to satl8fy any Ilabililes of such contractor 
or subeontractor lor unpaid wages and liquidated damages as provided 
in the clause ad forth In paragraph 8 sbwe. 

V. STATEMENTS AND PAYROLLS 

(Appkableto all FederaFaid construction contracts excaeding S 2.000 
and to all related subcontrsets, except for projccts located on roadway% 
classifM as Local roads or rural collecton, whieh are exempt.) 





a. "lta wvn organhtlon" rhmll bs construd to Include only 
wuorkem omployed and paid d l r ~ t l y  by ltm prime contractor and 
equlpanl mmed or rented by the pnme cmw, wnh or m o d  
o m o m .  Such term doer not I~lm Mtlpl-m or epulpment of a 
suboontraetw, aaaignw, or .grit of t h  pr im cmtmh 

rsquim h i h ~  eldtrrd knowlrdgP, abilitlrr, or equipment not 
ordirwrliy m L b h  In t h  *of contr8ttlng orpenlzattma qualified and 
4 to Md on the c o d c t  as a whola and in ganatal are to b? 
limited to rnlnor CorrpMents of t h  overall contract. 

2, The owRrM amount upon which the rwuirmmnts set forth in 
plragnph 1 of Section VH is cbrnputed inclu&s ihe cost of material and 
rnanuhctured uroducta which are- to be purchaw or produced by the 
~ o n t m  under the contract provtsions: 

3 The contractor shall furnish (a) a competent superintendent or 
suprvimr who is employed by the firm, has full authority to dlnct 
p r f o 1 ~ 1 8 ~  of th% rmrk in aceordance with tha contract mquiremmts. 
a d  b In charge 01 a11 mabuction op-s (ragardlese of who 
wom~ tlw work) and (b) such h o t h e r  of Itn om organiratlond 
nlourcw (wpnrhlon, rnamgemd, and englneorlng mrvicw) as tka 
SHA wntrsctlng Mwr determines is m m r y  to m u r e  the per(m- 
m a w  of the cmmct. 

4. No *ton of tha contract shall be subid, aasignsd or otbrwiae 
d- d with t b  m m e n  con& of the SHA contracting 
OPOQ(H, orautbmd t m m t h ,  and wch commt whm ghen shall 
not k construed to r u i m  tho mttsetw of any m p n a i b i l i  br the 
Mlilhnsnt of the Eontract. Wrtnm cmmt AH k g k n  onty after the 
SHA ha6 a88uredtna m h  rubcontnct Is m4dmced inmiting and that 
it contaim all pt lneni  prwklanm and raquimentm of the prime 
wnbact. 

1. tn thoporformmee of thlu emtract the contractor shall comply with 
all appllcabk Federal, State, and loeal I&%governlw wtaty, health, and 
sanitation (23 CFR 035). The mhctu shall p w  all safeguards, 
s a f e  dwkm and protwtm qulpment and take any other needd  
seHonu w R determim, or as the SHA contractlq officer may 
do tmhr ,  to be namabfy necessary to protect the tlfe and health d 
employrsron thpbmd the safety of the public and to protact w m  
in an- with the performance of the work covered by the cmtract 

2, N I8 a condmon of this conkact, and shaH be made a clrndltlon of 
eech sukontrrct, whkh t h  contractor enten Into pursuant to th18 
contract. hat the urntractor and any subedntmctar shall not parmR any 
mploy.o, In pwlormance of t k  conCract, to wrk In sunwndlrtp or 
under wndltlons whlch we unsanitary, hazardous or dangerous to 
h l M m  haah or mfty, a8  determlnsd under constmhn ant* and 
harlth rtvldards (29 CFR 19%) promulgated by the Sacretaryo1 labor. 
In accardmncm with SsetlMl107 of the Contnd Work Houn and Safety 
Standah Act (40 U.S.C. 333). 

3. Pumuant to 29 CFR 1 B26.3, i t  is a ~ondklcn ofthis contract that 
the Secretary d Labor w muthorkd npmuentath theof, shall have 
rlgMdmtry tomy sbdwnbact m w n n n w  to Inspctor investigate 
the matter of mmplim vrlth t h m  wnst~~don safety and health 
m r d a  and to cury wt the dutbuof Uw SmMary undr SWion 107 
01 th C&mt  Work Houri ond Ssfaty Shndardn Act (40 U.S.C. 333). 

IK. FALSE STAEMENTS CONCERHIHQ HlOHWAY PROJECTS 

In order to ruura Mgh qurl#y a d  dunbh cormbwtkn in conformity 
wlth mpproW plrw a d  willcltionr and a hlgh degree of reHahlky on 
stabmnh mnd mfwwntatlons m d a  by 

mglwn, eontrsctom, suppliers, and workers on Fmdbrsl-aid h~ghway 
projects, i t  is eesantlal that alt prsons cuncerntd mth the project 
per lm thelr f un t i ns  as carefulty tbwgh ly ,  and honwtty as 
possible. Willful f a l s i f ~ s t i ,  dlrrtortion, OT m~srepnaentation wth 
mapact to any facts related to the proleel r a vklstlon 01 Federal h. 
To prevent any misundemndlng IWrdlnO th mlousness of these 
andslmllar acts, the following notice shall b pmtd on each Fdsral-aid 
h i g w  project (23 CFR 635) in me w mom @aces where it II readiiy 
available to all persons concernad with the project: 

NOTICE TO A U  PERSONNEL ENGAGED OF1 FEOERAL-AID 
HIGHWAY PROJECTS 

'Whoewr. bdng en oMcrr, a p n t ,  orem+yee ofthe United States, 
orolmny Srdh or Twntory, or whoaver, whether r person, associekn, 
fim, or curponhn, knowhrgly makes any talss statement, ?else 
rbpmamtabn. or hlsu report 8s to h e  character, qua#ty, quanUty or 
cost ofthe materid wed or ta be used, or fir quanbty or quek'ty of the 
work pfformwd or b be perfornod, or MI cost themtin  connection 
with Ihr subrnlwon or plans, maps, spciilcrfions, contracts, or costs 
otconslruckn an any hrghwey orrelated project submitted hrorsppmval 
to MI Secmtnry of Transportation; or 

Whor wknowingly mekss any hIsa stabmnt. htsr mpmsentation, 
hIsa mport w fabe daim with respect to the charectsr, quw, 
quantity, orcost of any workprfotmrd orto be perlo&, ormahrfek 
Ilrmlshrd or to bm hmkhsd. In FonnecUon with the constwc#on of nnv 

Whoaver knowingly mrkoa mny 141s. shhmnt or h h e  r s ~  
s s n t h n  as to mated# tact In my stohmnt, cemate ,  or report 
submitted pursurnt In pro&ons of '  me FederaCaid Roads Act 
approved July 1, 1918, (JB Stat. 3551, as emended endsup#mwnte@ 

Shall be nned not mom thhl S 70, OM or rmpdsonad not wmrs than 5 
years or both. " 

X. IMPLEMENT ATION OF CLEAN AIR ACT AN0 FEDERAL 
WATER POLLUTION CONTROL ACT 

(Applicable to all Federal-aid construction contracts and to ell rdated 
subeontncts of $100.000 or more ) 

By submiwion of this b i  w the execution of this contract, or aukon- 
tract, as appropriate, the bidder, Fdaml-aM constructkn contractot, or 
subeantrectw, as approprlate, wllt be d w m d  to have stipulatd ms 
fdlows- 

1. That my fuclllty that b or will be utllW In the p f o r m a m  01 thn 
contact, unlcss such contract Is exempt undm tha Clean Alr Act, ss 
a m d d  (42 U S C 1 I357 dseq , as amlnded by Pub L. 91 404). and 
under th Federal W l w  Pollution Control Act, as amended (33 U.S C 
1251 i%., as amendad by Pub L. Q2-SM3), Ewutlve Order 11758, 
and ragulatlonr n implementatton thnreof (40 CFR 15) IS not listed, on 
the data of contract award, MI the U.S. Environmental PrMectm 
Agency (EPA) List of Violating Facililes pursuant to 40 CFR 15 20 

2. That the fin agreas to m p l y  and r w i n  in compllsnce with all the 
rquiramnta of Saction 1 1 4 of the Clean Air Act and S W o n  308 of the 
Fedeml Water Pollution Control Act anb all nguktiom and guidelines 
listed breunder. 

3. That the Am s h R  promptly notlty the SHA of the receipt of any 
communkMbn from th* Dlrbctor, OMur ol Federal Actlvltle~, EPA, 
indmlng that a lacllky that In or wlll b ut l lkd lor the contract is under 
cons id^ to bs l latd on t h  €PA Llst of ololatlng FacllRIe8. 



4. That the firm agrws to include ar cause to be ineiuded the requite 
mentl of pPragmph 1 through 4 of this Sectlon X in every nonexempt 
subeontract, and furthar agmm to take such action as the government 
may dl- as a maam of enforcing sueh requlremmts. 

XI. CERTIFICATION REQARMNG DEBARMENT, SUSPENSION, 
INELlOlDUTY AN0 VOLUNTARY EXCLUSION 

1. I nd rm lhn r  far CMlillcstim - Primsry Covered Transac- 
tion~: 

(Applrable to all F-I-a~d contracts - 49 CFR 29) 

a. By slgnlng and submitt~ng this propsal, the prmpective 
prrmary participant is providing the certification set out below. 

b. The inability of a person to provih the cert ikath sct out 
betow will nat ntxessarily result in denial of pmeipltion n thia cwsrd 
transaction. The p r o e p d v ~  parkipant shall submit an manatton of 
why it cannot provide the cartif~atwn sat out k lwv The cedir~ation or 
explanation will ba considered in cmn- wlth the departmwrt or 
agancfa determinath whether toenterinta thk transaction. H w .  
failure of the pmspectii primary pnrticipant to lurnmh I wrtlilcetion ar 
an w p l a n m  shall diquallfy such a p e w  from partlcipltlon in thin 
ttansaetm. 

c. The certification in this clause Is 8 mabtarlml r e p m n t a m  of 
fad u p  whkh rdmnce waa placed when the deprhtmnt or m c y  
debmined to entu into this transsdion. If It la lltef Mwnlned that the 
prospectlvs prlmary participant knmdngly rendered an ammews 
cartillcation, in additlon to other remedies waikbk to the F d d  
Gowmmant, the d e p e m t  w agency may t m t n a b  thls transaction 
tor cauw d dofault. 

d Ttw pmapschw pnmary padpant shall provide imrnediia 
wrrttsn ndica to the dapadrnmt ff a p n ~ y  to whom this propsal is 
suhlttcd 1 any time the pmspectrve primary participant learns that Its 
certlllceth wms erronma A a n  submitted or has bscome erroneous 
by reason or changed crrcumatances. 

8 The t m s  "cowed translction," "debarred," "su~nded, "  
"lnrllglble," l m r  k covered transaction," "patikipant," "person," 
"primary cwered tmnsactiPn." "principal," " p r m l , "  arid "vduntarlly 
errc(udcd,- as used in this c l a w ,  have the meanings set out in ths 
Definhis and Cover- wctlma of r u b  Implementing Exrrcutiw 
Order 12549. You may contact the department oa agency to which this 
proposal is submitted for assistance in Mrining a eopy of tho- 
regulations. 

f. The pruspetiva prirnav parbieipant sgrees by aubmittlmg thia 
proposal that, should the p r o m  cowred tranuadm h mtwd Into, 
a shaU not knowinghr enter lnto any lowsr tkr cowred hnwetlon mth 
a p e w  who is debarred, sum&, &lared ineligible, a voluntariQ 
excludad from pattiipatkn in thia c w e d  tra-n, unless ama- 
rizd by the department w agemy entering lnto thts transscttm. 

q The pros- primary W c i p n t  furthrr agrees by 
submihna this woposal that tl All include t h  chusv litbd " C ~ f i c a t i ~ n  
~e~ard ing  ~ e b d ,  Suspension, Insligibility and Voluntary €xclualon- 
Lrmsr Tior Covered TransaEtlon,* prdded bv thtdemrtment or agency 
entwing into this cowed transacion, wlth& modincation, in a l l - h r  
tlsr covimU transactions and in all d i R ~ S  for lower tler ewered 
transactions. 

frequency by whheh R determ~m the eliglblllty of as pnnc~pals Each 
partkipant may, but ra nOt required 14, check the nonprocurement 
pt4m ol tlm "Lists of Partma E ~ c l u d d  Frwn Federal Procurement or 
Nonprocurwnwn Programs" (Nanprccurrment Llst) which is compiled 
by the Gcnwal Swvlcea Adrninistratm. 

i Ndhlng conteindln the fororegoing shall be constrwd to require 
establishment d a ryntem of words in orderto rendar in good faith the 
cartifienth requtrd by thm clause. The Ivlm4edge and information of 
p W p n t  I6 not requirad to e x c a ~ I  that which is normally possessed 
by a prudent pcrmon In Me ordinary cwma of businass dealings. 

j. Except fm trannackons authoti i  under paragraph f of these 
instrudions, if a participant In a coverad transaction knowingly enters 
into a lower tier covered transaction with a person who n suspended, 
debarred, ineligible, or voluntarity excluded from partic~mon In this 
mnsactlon, In a d d i  to other remdiea availa- to the Federal 
Gmmment, the department or agency may terminate thrs transaction 
tor cause or default. 

Cartilkatlon Regarding Debarment, S u w s b n ,  Inelkgibillty 
and Vduntary E x c l u d o n ~ r y  Covered Trmnucllons 

1 ,  The pfospsctm primary parbelpnt eertifiea to the best of its 
knowldge and babel, that It and its principals: 

a. Are ndt p M t I y  ddmr&, s u s w ,  propmbd for 
d-rment, daclard ineSigibk, or voluntarily ecluded from covered 
transletions by any Federal department a agu~cy; 

b Haw nd mlhtrn Spar period preceding this p r o w  ken 
wnvictd of or h& 8 c M  ~udgamerlt ntndered aga~nst them roc 
commission of fraud or a cnrrynal o f fem in connechon with aalning, 
attemphng to -In, or performing a publk (Federal, State or local) 
transadon or contntract under a public tmnaaction; violation of Federal or 
State antitrust 8taMes rw commism of embenkmwit, theft, forgery, 
bribery, falsitkatbn w deHructkn d records, making false statements, 
or receiving stobn property; 

c. Are not pteorrnty lndctsd IM or othrwise criminally or civilly 
charged by a gwwnmsntal mWy (Fmml, SMe or k a l )  with wmrnis- 
sion of any of the offmses enumerated In paragraph 1 b d this eertifica- 
tlon; and 

d. Have not within a 3-par pied procodtrig Ihls appllcb 
tionlpmpoaal had one w mom puMi transactions (Fwrat. State or 
local) terminated f~ cauw or default. 

2. Where the prospective primary participant is u ~ b k  to c d i w  to 
any of the statements in this certltieatlon, such pmspectlw pattic~pant 
shall attach an exptanation to this propsal. 

2. Instructions for Cedikation -Lower Tiw Covered Transac- 
tions: 

(Wlcable to %II subcontra&, purchase orders and other lowet tier 
transaFtio~ of W5,W or more - 49 CFR 29) 

a. By sigmng and wbrnimng this profro=\, the prospcctlw lower 
tler is providing the certineatiw set wt hlw. 

. h A participant in a wsnd trartBEictlon may mly u p  a 
certiWon of a pros- ptiipmt In a l m r  tier cowd transac- 
~IWI that 15 nd d s b s d ,  ~ u m a a d ,  ~nslmbk, w V O I U ~ ~ ~  WIUU 

frwn the covered transaction, unlearn it k m  that the cert lkath b 
erroneous. A psrticlprnt may d& t b  rnethd and 



b. f he csrt lk#m n ttrlm claubt Y I mlml npressntatlon of 
facl upon whlch dlmm w s  plmwhrn thlr t m n ~ c t b n  m6 en- 
Into. If It Is lator debrmlnrd that the l ~ r  tltr pmrttclpmnt 
k d n g t y  rendend an rrmnmur c ~ ~ ,  in mddikm tb other 
n m e d h  avmllmbb to tfi. F-I Gonmment, th depmrlment, or 
agency wlth wtrlch thls t nnu t t kn  origlnrt.d may purwe avallablb 
remedlm, Ineludlrg rrap.ndbn m&or drkrrnent. 

c. Tho m i w  W tlor paltic(pant 8i1all pmWa immediate 
wrmon notlce to the mson  to whlch thk momal b submiid if at anv 
tlm the prmpectlve'lowertler participant h m s  that its certlficstiin was 
( ~ r m s  by r e a m  of changed circumstames. 

d. The twma "cowed tramaetlon," "dekrred," "suspended," 
"lnel$lble," "primary mered transactton," "partlelpant," "pwson," 
*principal," "propmd," and Voluntarlly mludad," as used in this c l a w ,  
ha- th meanlngs set Mn in t h  Definltlons and Coverage wxtlons of 
RI~W lrnplarnentimg Enecuth Order 12549. You may contact tha 
parson to whlch thb proposul Is submmed for asslstame In obtaining a 
capy of thca regulatlm. 

r .  The w t l e r  partlelpant agma by submitting thh 
pmpoul that, hwld pmpmd cowmi t m ~ i o n  be entered Into, 
it ahall not kmwingiy cmtu lnto any lower Her cowred tran~ctlan wlth 
a prmn whD la ad, s u s ~ d d ,  declared inetigible, or voluntarily 
mludsd from partlclpetlon in thls covered tmnsaction, unless a u t b  
rtzd by ttn deFmment or a@mcywlth which this trpnsaction originated. 

1. The p r m p c t h  lower tior participant furthar agm by 
nubmlttlna this pr-l that R will induda this daumtiiled "Cmtifwtim 
~egardlng ~ebwment, Scwpanalon, InellgUlhy and Vdumry Exclwion- 
L m  Tler Cover& TnneaFtlon," without modikath, h all lower tisr 
awd m d l m  and In all solicitations for lomrr th covered 
m i m a .  

g. A pm*lpant In a ewer4  transacth may rely upon a 
mrtfllcmtkn d a pmpec tb  prt iclpnt h a lower tler covered trans=- 
t h  tM I8 m U&amd, suspended, indlglble, or voluntarily emluded 
from the cwrrsd transaction, unless it horn that the certiticat!on is 
mncmar. A prtlclpant may declUe the method and frequency by 
which it detminea the ellgiklltyof Rm principals. Each participant may, 
krt (s nd rsqulrd to, chack the Nonproeumment Ult. 

h Nothing contalm In ttn farqolng shall k conatrued to 
requlre establishrnmt of a rptm of r e ~ l r d a  n or- to mdar In g o ~ l  
fath the certiflcath required by thlr clwm. The Imowladge and 
information d partleipant b not requ~rsd to aced that which h nwrnally 
poswssed by a prudent penon n the ordlnarj course of business 
dwllnga. 

i. Exeept for ttnnaactlons au lb i zad  undm m p h  e of t h w  
Inamctlma, Y a partlclpant In a m s d  t n m l o n  krmingty mntws 
into a lower tier wmd t r a n w c t i  with m pm who I6 ruswW, 
debarred, ineliglbk, or voluntar(ly rxoludbd fm putklpatlm in thlu 
tmnsaetion, In a d d m  to ottw r m b  ava~labb to lha F-al 
Government, the department or w c y  wtm whkh thb trmnwctlon 
originated may purwe milable rmediw, including wspension iSwbr 
debarment. 

CertlRcatlan Ragardlng Debanant, Suspawlon, lnellgibilny 
end Voluntary Excluslon-Lwwr Tkr Covarcd Trannrctions: 

1 .  The prospectbe l w r  tier partkipant certlfles, by subrrt~ssion of 
thin proposal, that neither it nor Its principal8 18 pre6ently dehtred, 
suspsndd, p r o w  Iw dabamant, declared inalig~bk, or voluntarily 
ewcludad from partlclpatlon in this transaction by any Fadotal depart- 
ment or w n c y .  

2. Where the pmpeetba lower t~ar participant la u ~ b h  to certify to 
any of the staternem in thb eertificatlon, such p r o s ~ a  participant 
shall attach an explandron to this proposal. 

Xlt. CERnFlCATlON REGARDINO USE OF CONTRACT FUNDS 
FOR LOBBYINO 

(Applicable to all FWmrol-sld construction contra& and to all reistad 
subcontract8 which s r c W  51 00,000 - 48 CFR 20) 

1. The p p t h  partleipant certlneu, by mlgnlng and aubmttllng 
this bld or propowl, to the bcst o l  hls w her knmiedge and bcllef, that: 

a. No Federal approprlsted funds hmva M peM or mll k paid, 
by or on hhalf or u m n e d ,  to any person tor rnnuenclng or 
atttmptlng to influence m oW~er  or empbyw d any Federal agtcy,  a 
Member of C o n g m ,  m oMur or s m p w  ol Congmsu, or mn 
employee of a Member ol Cmgresn in connection wnh the awarding of 
any Federal cmtrect, thc mkingof any Fedml grant, thbmrlong of my 
Fsderal loan, Me mterlng lnto of any coopwattvm ngreement, and the 
extensm, continuation, mnwel, mmendment, or mdikation d any 
Federal contract, grant, ken, or c o o ~ a t i v e  qrssmsnt. 

b. I f any funds o t k  Man Fedetat appropnatad funds have been 
paid or will be paM to any wson fbi influencing or atlemptimg to 
lnfluenee an omcar or employee of any Federal agency, a Member of 
Congrear, an offlcer or employee of Congress, or an employee of a 
Membtr of Congress in connection wkh this Federal contract, grant, 
loan, or cooperative agreement, the underslgnd shall complete and 
subrnrt Standard Form-LLL, "Disctosure Form to Report Lobbying," in 
accordance wth  its instructions. 

2. This certification is a material npnsentatlon of fact upon which 
reliance was placed when this transaction wan made or entered into 
Submission of thls certiflcatiin is a prersquistte for making or entering 
into this transaction imposed by 31 U.S.C. 1352. Any pwm WhO fails 
ta file tha rquired e~rtificatlm shall be subject to a clvil penalty of not 
lcsa than $1 0,000 and not more than $100,000 Iw each such failure. 

3 Ths praswtiur participant also agree8 by submitting h i  or her 
bld or proporal thet he or she shall require that the languege ol this 
cartiticam b Included in all !war tier subcontracts, which mwed 
$100,00[) and that an such rectplents shaH eertHy and disclose aeeord- 
ingb 



ATTACHMENT A - EMPLOYMENT PREFERENCE FOR 
APPALACHIAN COMRACTS 

(ApplicaM to Appalachian contract6 onry.) 

1 . During t h e m a n c a d  this mnhct, the cunbactor u m k l n g  
to do work which is. or reawnably may b4, m a  as on-site wwk, shall 
give prefererne to q u a l f d  pmns who regularly mlde in the Jabor 
area as designated by the DOL vuh& Hw contract work Is situated, or 
the subregm, w I h s  Appabch~an countlea of thm State wbrreln the 
contract wok 16 situated, ace@: 

a To Me extent thal qualified regulady r6ard1ng In the 
area arc not availabk. 

b For the reamam n w u  of th contractor to empby 
supernswy or specially exprlened pmbonnd necessary to assure an 
effic~nt e~ecut i i  of the confract work 

c For the obligation 01 Ma m r a c t w  to offer employment to 
present or f o m r  ern- as t176 resutt of a tawful c d W i  brgaln- 
ing contract, prowded Ihat the number d nonresident persons employed 
under this subpptqmph 1c shall not exoeed M prwnt of the total 
n u m b  d mployess em- by t h  contrect~ on tb conbad wwlc, 
except as p r a v m  In aubparagrqh 4 Mow. 

2. The contractor shall plsoa a lob wdu with th. State Empbymmt 
S o h e  indicating (a) the clamificatir d ths laboram, mcehanics and 
other ernplops rsquird to worm t h m  contmctwwk, (b) t h  number 
of ern- requirsd In w h  dassilkatlon, 

(c)tha date on wblch he  allm mat el such employees will be requrred, and 
(d) any other pertinent lntwmam required by the State Employment 
Sewke to eomplac the job arder form. The job order may k placed 
mth thm Stnt~ Emplqment Service in writing or by telephone H dunng 
the cwrw of the contract work, the lnfomatlon wkntted by the 
c-r In the o r i g l ~ l  p b  Order is substantially modified, he shall 
prampfiy rmtify the State Employment Service 

3. Tha contractor shall giva full conm~dardmn to all qualitied job 
applicants refwad to him by t h  State Employment Servlce Tht 
contractor is not requld togrsntemphyment to any jobapplicants who. 
in his opinion, a n  rot qualitled to perform the classification of work 
required. 

4. If, wrthin 1 week followimg the placng of a lob order by the 
contmtw wth the State Employment Service, the Stab Emp!ayment 
Senlca Is unabh to retm any qualified job appl~eanls to the contractor, 
crr k8a than the numb3 reqwted, the State Employment Service will 
fornard a csMkLeate to the contractor indicating the unava~lability of 
applicants. Such wrtlflcath shall bs made a part of the contractw's 
permanent prefect recordn Upon receipt of this certificate, the 
contractor may amptoy p e r w e  who do not normally reside in the labor 
area to fill posltim covwai by the ceMcate, m4withstand1ng the 
prwliom of subparagraph l c above. 

5. The conhsetor shall include tho prwiaims d W i o n a  1 through 
4 of tHr Attachment A In wwy subcontrmct rw wwk whkh eh, or 
re-hly may bl, done as owsite work 
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JOINT POLICY FOR SMALL BUSINESS ENTERPRISE, ECONOMIC 
INCLUSION AND WORKFORCE DEVELOPMENT 

FOR THE BANKS PROJECT  
 

1.  Banks Project Economic Inclusion Policy

1.1  Purpose. The Banks project is a joint property development project of Hamilton 
County, Ohio (the “County”), the City of Cincinnati, Ohio (the “City”) and a master developer, 
Riverbanks Renaissance, LLC (the “Developer”).  The Mayor of the City, Cincinnati City 
Council (the “Council”) and the Commissioners of Hamilton County, Ohio (the 
“Commissioners”) have established this Joint Policy for Small Business Enterprise, Economic 
Inclusion and Workforce Development (this “Banks Inclusion Policy”) for the Banks 
development project (the “Banks Project”) for the purpose of promoting equal business 
opportunity for small and disadvantaged businesses, including minority-owned and women-
owned firms, and to ensure that such businesses receive or participate directly or indirectly in 
contracts and procurements related to the Banks Project awarded by the County and/or the City.  
Further, this Banks Inclusion Policy has been adopted to support and encourage the participation 
of small businesses and disadvantaged businesses, including, but not limited to, those owned by 
minorities and women, in the retail, hospitality and entertainment components of the Banks 
Project through active recruitment, facilitation of relationships and aggressive information-
sharing.  This Banks Inclusion Policy also has been established for the purposes of ensuring non-
discrimination in the award and administration of such contracts and procurements and to 
promote the economic inclusion of qualified workers in the local region through employment 
opportunities related to the Banks Project.   
 

2.  Non-Discrimination Policy

2.1 Contracts and Procurements. The County and the City each is an equal 
business opportunity government which provides, and will continue to provide, equal access to 
contracting and procurement opportunities for all businesses.  It is the policy of the County and 
the City that no contracts should be awarded, and no procurement decisions should be made, by 
or on behalf of the County and/or the City as the result of unlawful discrimination based upon 
race, color, religion, sex, sexual orientation, national origin, ancestry, disability, veteran status, 
age, political belief or place of birth. 
 

2.2  Employment. The County and the City each has a long-standing commitment to 
ensuring non-discrimination and equal opportunity in employment.  Under federal and state laws, 
the County and the City are obligated to avoid unlawful discrimination, to ensure that their 
respective contractors and suppliers avoid unlawful discrimination, and to ensure that 
contractors, subcontractors and suppliers for the Banks Project are selected by the County, the 
City and their respective contractors and suppliers without engaging in unlawful discrimination.  
Prior to being awarded a contract or procurement with the County or the City, each Contractor 
shall be required to certify in writing to the County or the City, as the case may be, that (a) the 
Contractor  will comply with all of the requirements of this non-discrimination policy (the “Non-
discrimination Policy”) and (b) the Contractor, directly or indirectly, (i) has not engaged, is not 
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engaged and will not engage in any kind of unlawful discrimination involving race, color, 
religion, sex, sexual orientation, national origin, ancestry, disability, veteran status, age, political 
belief or place of birth, whether or not such unlawful discrimination is related to a contract or 
procurement activity involving the Banks Project, and (ii) will not, for any purpose related to the 
Contractor’s engagement with respect to the Banks Project, employ or contract with any person 
or business which the Contractor knows or has reason to know has engaged, is engaged, or will 
engage in such unlawful discrimination, whether or not such unlawful discrimination is related to 
a contract or procurement activity or involving the Banks Project.  As used herein, “Contractor”
means any bidder, contractor, subcontractor, professional service provider, supplier, vendor or 
other person doing business with or soliciting business from the County and/or the City relating 
to the Banks Project, unless the context otherwise requires. 
 

3.  DBE Policy Statement and Objectives  [49 CFR Part 26.23]

3.1  Policy and Objectives. The County and the City have received, or may receive, 
federal financial assistance from the U. S. Department of Transportation (the “DOT”) to finance 
a portion of the Banks Project and, as a condition to receiving such assistance, must comply with 
DOT regulations under 49 CFR Part 26, “Participation by Disadvantaged Business Enterprises 
in Department of Transportation Financial Assistance Programs”.  In order to comply with 
DOT requirements and to give effect to this Banks Inclusion Policy, the County and the City 
have adopted this Disadvantaged Business Enterprise (as defined below) policy (“DBE Policy”) 
and have established a Disadvantaged Business Enterprise  program for DOT-assisted contracts 
related to the Banks Project (the “DBE Program”) in accordance with applicable DOT 
regulations.  It is the policy of the County and the City to ensure that DBEs as defined in 49 CFR 
Part 26 have an equal opportunity to receive and participate in DOT-assisted contracts (“DBE 
Policy”).  It also is the policy and objectives of the County and the City: 
 

(a)  To ensure non-discrimination in the award and administration of DOT-
assisted contracts; 

 
(b)  To create a level playing field on which DBEs can compete fairly for DOT-

assisted contracts; 
 

(c)  To ensure that only firms that fully meet eligibility standards set forth in 49 
CFR Part 26 are permitted to participate as DBEs in the DBE Program; 

 
(d)  To ensure that the DBE Program is narrowly tailored in accordance with 

applicable law; 
 

(e)  To help remove barriers to the participation of DBEs in DOT-assisted 
contracts; and 

 
(f)  To assist with the development of firms that can compete successfully in the 

marketplace outside of the DBE Program. 
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3.2  Liaison Officer. The Director of Hamilton County Small Business Development 
has been designated as the DBE liaison officer for the DBE Program (the “DBE Liaison 
Officer”).  In that capacity, he/she is responsible for implementing all aspects of the DBE 
Program and ensuring that the County and the City comply with all provisions of 49 CFR Part 26 
in connection with the award and performance of DOT-assisted contracts related to the Banks 
Project.  Implementation of the DBE Program shall be accorded the same priority as compliance 
with all other legal obligations incurred by the County and the City in their financial assistance 
agreements with the DOT.  The DBE Liaison Officer shall have direct and independent access to 
the Commissioners, the County Administrator of Hamilton County (the “County 
Administrator”), the Mayor of Cincinnati (the "Mayor”) and the Council with respect to matters 
concerning the DBE Program.  [49 CFR Part 26.25] 
 

3.3  Dissemination of Policy. The County has disseminated or will disseminate this 
DBE Policy statement to the Commissioners and all departments and divisions of the County.  
The City has disseminated or will disseminate this DBE Policy statement to the Mayor and all 
departments and divisions of the City.  This DBE Policy statement also shall be distributed to 
DBEs and non-DBE business communities that currently perform, or have performed, work for 
the County or the City on DOT-assisted contracts by publishing this statement in general 
circulation, minority-focused and trade association publications, by electronic or regular mail to 
local disadvantaged business development organizations and by posting a copy of this DBE 
Policy statement on the County’s website and the City’s website.  [49 CFR Part 26.23] 
 

3.4  No Quotas or Set-Asides. Neither the County nor the City will use quotas or 
will set aside contracts for DBEs on DOT-assisted contracts or in any way in the administration 
of the DBE Program, except as permitted under DOT regulations to address egregious instances 
of unlawful discrimination.  [49 CFR Part 26.43] 
 

3.5  Expiration. The County and the City shall continue to carry out the DBE 
Program until all funds from DOT financial assistance for the Banks Project have been 
expended.  [49 CFR Part 26.21(c)] 
 

4.  DBE Program Requirements
4.1  Definitions. [49 CFR Part 26.5] 

4.1.1  “Disadvantaged Business Enterprise” or “DBE” means a for-profit small 
business concern that is at least 51% owned by one or more individuals who are both socially 
and economically disadvantaged or, in the case of a corporation, in which 51% of the stock is 
owned by one or more such individuals; and whose management and daily business operations 
are controlled by one or more socially and economically disadvantaged individuals who own it.  
To be eligible for DBE certification under the DBE Program, (i) a firm (including its affiliates) 
must be an existing small business, as defined by the U. S. Small Business Administration 
(“SBA”) standards, and must not have average annual gross receipts as defined by SBA 
regulations over the firm’s previous three fiscal years in excess of $20.41 million (subject to 
adjustment from time to time for inflation);   [49 CFR Part 26.65] 
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4.1.2  “DOT-Assisted Contract” means any contract between the County and/or 
the City and a contractor (at any tier), funded in whole or in part with DOT financial assistance, 
including letters of credit or loan guarantees, except a contract solely for the purchase of land; 
 

4.1.3  “Socially and economically disadvantaged individual” means any 
individual who is a citizen (or lawfully admitted permanent resident) of the United States and 
who is: 
 

(a) An individual who the County or the City finds to be a socially and 
economically disadvantaged individual on a case-by-case basis; 

 
(b)   An individual in one or more of the following groups, members of 

which are rebuttably presumed to be socially and economically disadvantaged: 
 

(i) “Black Americans,” which includes persons having origins in any 
of the Black racial groups of Africa; 
 
(ii)  “Hispanic Americans,” which includes persons of Mexican, 
Puerto Rican, Cuban, Dominican, Central or South American, or 
other Spanish or Portuguese culture or origin, regardless of race; 
 
(iii)  “Native Americans,” which includes persons who are American 
Indians, Eskimos, Aleuts, or Native Hawaiians; 

 
(iv)  “Asian-Pacific Americans,” which includes persons whose 
origins are from Japan, China, Taiwan, Korea, Burma (Myanmar), 
Vietnam, Laos, Cambodia (Kampuchea), Thailand, Malaysia, 
Indonesia, the Philippines, Brunei, Samoa, Guam, the U.S. Trust 
Territories of the Pacific Islands (Republic of Palau), the 
Commonwealth of the Northern Marianas Islands, Macao, Fiji, 
Tonga, Kirbati, Juvalu, Nauru, Federated States of Micronesia, or 
Hong Kong;  

 
(v)  “Subcontinent Asian Americans,” which includes persons whose 
origins are from India, Pakistan, Bangladesh, Bhutan, the Maldives 
Islands, Nepal or Sri Lanka;  

 
(vi)   Women; and 

 
(vii) Any additional groups whose members are designated as 
socially and economically disadvantaged by the SBA, at such time as 
the SBA designation becomes effective. 

 
An individual whose personal net worth exceeds $750,000 (excluding the individual’s ownership 
interest in the firm applying for DBE certification, the individual’s equity in his or her primary 
residence and any contingent liabilities) is deemed not to be economically disadvantaged.  [49 
CFR Part 26.67(d)] 
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All terms used in this DBE Policy statement which otherwise are not defined in this statement 
shall have the respective meanings assigned to them, if any, in 49 CFR Part 26. 
 

4.2  Non-Discrimination. [49 CFR Part 26.7] Neither the County nor the City 
will exclude any person from participation in, deny any person the benefits of, or otherwise 
discriminate against anyone in connection with the award and performance of any contract 
covered by 49 CFR Part 26 on the basis of race, color, sex, or national origin.  In administering 
the DBE Program, neither the County nor the City will, directly or through contractual or other 
arrangements, use criteria or methods of administration that have the effect of defeating or 
substantially impairing accomplishment of the objectives of the DBE Program with respect to 
individuals of a particular race, color, sex or national origin. 
 

4.3  DBE Financial Institutions. [49 CFR Part 26.27] The County and the City 
will investigate thoroughly the full extent of services offered by financial institutions owned and 
controlled by socially and economically disadvantaged individuals in the County, if any, and 
shall make reasonable efforts to use these institutions and to encourage prime contractors for 
DOT-assisted contracts related to the Banks Project to use such institutions.  Any information on 
the availability of such institutions shall be maintained by the DBE Liaison Officer. 
 

4.4  DBE Directory. [49 CFR Part 26.31] The County and the City shall 
maintain and make available to interested persons a directory identifying all firms eligible to 
participate as DBEs in the DBE Program.  For each firm, the directory will include its address, 
phone number, and types of work the firm has been certified to perform as a DBE.  The directory 
will be made available on request to interested persons, including bidders, for work related to the 
Banks Project in connection with their efforts to meet the DBE goals established by the County 
and the City and made a part of bid specifications.  The directory will serve as a primary source 
for locating potential contractors and suppliers.  The directory will be revised at least annually 
and updated information included in the directory will be made available to contractors and the 
public on request. 
 

4.5  Required Contract Clauses. Both the County and the City will require the 
following assurance to be included in every DOT-assisted contract between the County or the 
City, as the case may be, and a contractor, and in each subcontract the contractor signs with a 
subcontractor: 
 

“The contractor or subcontractor shall not discriminate on the basis of race, color, 
national origin, or sex in the performance of  this contract.  The contractor shall carry out 
applicable requirements of 49 CFR Part 26 in the award and administration of DOT-assisted 
contracts.  Failure by the contractor to carry out these requirements is a material breach of this 
contract, which may result in the termination of this contract or such other remedy as the County 
and/or the City deems appropriate.”  [49 CFR Part 26.13(b)] 
 

The County and the City will include the following clause in each DBE-assisted prime 
contract: 
 



Page 6 of 23 
 

“The prime contractor agrees to pay each subcontractor under this prime contract for 
satisfactory performance of its contract no later than ten (10) days from the receipt of each 
payment the prime contractor receives from the County and/or the City.  If the County and/or the 
City require retainage from the prime contractor and incremental acceptances of portions, as 
determined by the County or the City, as the case may be, of the contract work are made by the 
County and/or the City, then the prime contractor agrees to return all related retainage from 
subcontractors, if any, within ten (10) days after receiving payment from the County and/or the 
City for the contract work satisfactorily completed and accepted by the County and/or the City, 
including such incremental acceptances of portions of such work.  Any delay or postponement of 
payment over ten (10) days may occur only for good cause following written approval of the 
County and/or the City, as applicable, which approval shall not be unreasonably withheld, 
conditioned or delayed.  This clause applies to both DBE and non-DBE subcontracts.  Each 
subcontractor shall provide in all contracts with lower tier subcontractors or suppliers clauses 
requiring that the subcontractor shall pay the lower tier subcontractors and suppliers in 
accordance with the foregoing provisions.  Any violation of these provisions by the prime 
contractor may be considered a breach of contract and may result in the suspension or 
termination of this contract or such other remedy as deemed appropriate by the County or the 
City, as the case may be, and DOT.  The foregoing requirements shall not be construed to limit 
or impair any contractual, administrative or judicial remedies otherwise available to the prime 
contractor or any subcontractor in the event of a dispute involving late payment or nonpayment 
by the prime contractor, deficient subcontractor performance and/or noncompliance by a 
subcontractor.”  [49 CFR Part 26.29] 

4.6  Monitoring and Enforcement Mechanisms. [49 CFR Part 26.37]The 
County and the City will monitor DBE contracts, DBE scheduled work and payments to 
contractors related to the Banks Project in order to ensure compliance with this DBE Program 
and that work committed to DBEs at contract award is actually performed by DBEs.  Non-
compliance with this DBE Policy by the offending party may be considered a breach of contract 
and may result in the suspension or termination of that party’s contract or such other remedy as 
deemed appropriate by the County or the City, as the case may be, and the DOT.  The County 
and the City will bring to the attention of the DOT any false, fraudulent, or dishonest conduct in 
connection with the DBE Program known to the County or the City, as the case may be, as 
provided in 49 CFR Part 26.109.  [49 CFR Part 26.37]  The County and the City also will 
consider similar action under the County’s or the City’s own legal authorities granted through the 
contract documents, including responsibility determinations in future contracts. 
 

4.7  Overall DBE Goals. [49 CFR Part 26.45] 

(a)  The County and the City, together with the Ohio Department of 
Transportation (“ODOT”), are required to and have established an overall goal for DBE 
participation in DOT-assisted contracts related to the Banks Project in accordance with the 
provisions of 49 CFR Part 26.45.  The overall DBE participation goal must be based on 
demonstrable evidence of the availability of DBEs in the County which are ready, willing and 
able to participate in the DOT-assisted contracts relative to all businesses in the County which 
are ready, willing and able to participate in such contracts.  The goal also must reflect the 
determination of the County, the City and ODOT of the level of DBE participation expected 
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absent the effects of discrimination.  The overall goal for utilization of DBEs in connection with 
the publicly-funded portion of the Banks Project with respect to DOT-assisted contracts is 
___________% (the “DBE Goal”).  [NOTE:  DBE PARTICIPATION GOAL TO BE SET 
BY ODOT WITH RECOMMENDATION FROM THE COUNTY AND THE CITY.] 
 

The Developer for the Banks Project fully supports the DBE Policy and the DBE Goal 
for the publicly-funded portion of the Banks Project.  
 

(b)  The County and the City will meet the maximum feasible portion of 
the DBE Goal by using race-neutral means to facilitate DBE participation in the Banks Project.  
The County and the City will attempt to achieve increased DBE participation in DOT-assisted 
contracts through race-neutral means, including, but not limited to, encouraging prime 
contractors to subcontract portions of the work on the Banks Project to DBEs, including work 
that such prime contractors otherwise might perform with their own work forces; ensuring the 
inclusion of DBEs and other small businesses on the County’s and/or the City’s mailing lists for 
bidders; and advising prime contractors of the County’s website and the City’s website with 
DBE information. [49 CFR Part 26.51(a)] 
 

(c)  The County and the City will use contract goals to meet any portion 
of the DBE Goal that the County and the City project cannot be met using race-neutral means.  
Contract goals shall be established so that, over the period to which the overall goal applies, the 
contract goals cumulatively will result in meeting any portion of the DBE Goal that is not 
projected to be met through the use of race-neutral measures.  The County and the City will 
establish contract goals only on those DOT-assisted contracts that have subcontracting 
possibilities.  The County and the City will not be required to establish contract goals on every 
such contract, and the size of contract goals will be adapted to the circumstances of each such 
contract (e.g., type and location of work, availability of DBEs to perform the particular type of 
work, etc.).  [49 CFR Parts 26.51(d) and (e)]  The County and the City will express contract 
goals as a percentage of the total amount of a DOT-assisted contract.

4.8  Good Faith Efforts. [49 CFR Part 26.53] When the County and/or the 
City has established a DBE contract goal, the County and/or the City will award the contract 
only to a bidder/offeror who makes good faith efforts to meet the goal as required under 49 CFR 
Part 26.53.  Compliance with good faith efforts requirements will be treated as a matter of 
responsiveness to bid specifications.  Each solicitation for which a contract goal has been 
established will require the bidders/offerors to submit the following information with each bid 
submitted: 
 

(a)  The names and business and e-mail addresses of DBE firms that 
will participate in the contract; 

 
(b)  A description of the work that each DBE firm will perform; 
 
(c)  The dollar amount of the participation of each DBE firm participating; 
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(d)  Written and signed documentation of commitment to use DBE 
subcontractors whose participation it submits to meet a contract goal;

(e)  Written and signed confirmation from each DBE firm that it is 
participating in the contract as provided in the prime Contractor’s commitment; and 

(f)  If the contract goal is not met, evidence of good faith efforts of the 
bidder/offeror to meet such goal. 
 

4.9  Counting DBE Participation. [49 CFR Part 26.55]  The County and the 
City will count DBE participation towards overall and contract goals under the DBE Program as 
provided in 49 CFR Part 26.55. 
 

4.10  DBE Certification. [49 CFR Part 26.83]  Only firms certified as eligible 
DBEs as described in 49 CFR Part 26.83 are eligible to participate in the DBE Program.   
 

5.  SBE Policy Statement and Objectives

5.1  Policy and Objectives. The County and the City recognize that small 
businesses contribute financially to the County and the City through the payment of local taxes 
and the employment of local residents, who themselves support the County and the City through 
the payment of local taxes.  The County and the City also acknowledge that small businesses 
generally have an economic and competitive disadvantage with respect to County and City 
contract and procurement opportunities because of their size and economic status.  The County 
and the City believe that the growth and development of these economically-disadvantaged small 
businesses will increase the number of qualified business competitors in the local community, 
will improve and strengthen the local tax base which supports the County and the City, and will 
have a positive impact on the local workforce.  It is the policy of the County and the City to 
support and encourage the participation of economically-disadvantaged small businesses in their 
procurement and contracting activities, including such activities related to the Banks Project (the 
“SBE Policy”).  Accordingly, as part of the Banks Inclusion Policy, the County and the City 
have established the Banks Small Business Program (the “SBE Program”) to encourage the 
participation of small businesses, directly and indirectly, in the contracts and procurements 
awarded by the County and/or the City related to the Banks Project.  As part of the SBE 
Program, the County and the City also will encourage Contractors awarded Banks Project 
contracts to engage or use small businesses as subcontractors and/or suppliers for work to be 
performed under such contracts.  Further, the County and the City will collect data to measure 
the participation of small businesses and minority and women-owned businesses in contracting 
and procurement activities related to the Banks Project.  On an annual basis during the 
completion of the Banks Project, the County and the City will review this SBE Policy and the 
SBE Program and, if appropriate, will modify the policy and/or the program to more effectively 
achieve the objective of including small businesses in the contracting and procurement activities 
of the County and/or the City relating to the Banks Project.   
 

5.2 Definitions. For purposes of this SBE Policy and the SBE Program, as used 
herein, “small business”, “small business enterprise” and “SBE” means a “small business 
enterprise” as defined under Section 323-1-S of the Municipal Code of the City of Cincinnati, 
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Ohio, except that any requirement for the maintenance of fixed offices within the geographical 
boundaries of the County or the City (or any other geographic area) contained in such definition 
will not be applicable for purposes of the SBE Program.  As used herein, “Contractor” means 
any bidder, contractor, subcontractor, professional service provider, supplier, vendor or other 
person doing business with or soliciting business from the County and/or the City relating to the 
Banks Project, unless the context otherwise requires. 
 

5.3.  SBE Participation Goals.

(a)  In furtherance of the SBE Policy, it is the goal of the County and the 
City to award to small businesses, directly or indirectly through contracting, subcontracting 
and/or procurement activities of Contractors, contracts and procurements which represent at least 
30% for Construction, 15% for Commodities and General Services and 10% for Professional 
Services, respectively, of the aggregate dollars spent annually by the County and/or the City on 
the Banks Project (the “SBE Goal”).  In order to achieve the SBE Goal, the County and the City 
will encourage Contractors to use small businesses in the performance of contracts awarded to 
them relating to the Banks Project.  
 

The Developer for the Banks Project fully supports the SBE Policy and the SBE Goals 
for the publicly-funded portion of the Banks Project and, with respect to the privately-funded 
portion, it is the goal of the Developer to achieve percentage goals equal to the SBE Goals with 
respect to the use of small business enterprises. 
 

(b)  The following categories are hereby established to identify the 
contracting and procurement activities covered by this SBE Policy, which categories may be 
amended from time to time by the County and the City: 

 
(i)  Category A. – Construction:  including, without limitations, 
any and all contracts relating to new construction and the 
construction, renovation and/or maintenance of buildings, facilities 
and other erected structures owned or leased by the County and/or 
the City and the rehabilitation, remodeling and repairs of roads and 
bridges. 

 
(ii)  Category B. – Commodities: including, without limitations, 
the purchase of all goods, equipment, office and other supplies, art, 
furniture, and other tangible personal property otherwise not covered 
by Categories A, C and D herein. 

 
(iii)  Category C. - General Services: including, without 
limitations, the procurement of advertising, printing, non-
construction repairs, janitorial services, training seminars and 
workshops, computer and information systems security, shipping and 
mailing, microfiche and microfilm, courier, storage, travel, 
consulting and any other non-professional services. 
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(iv)  Category D. – Professional Services: including, without 
limitations, the purchase of any and all services for which applicable 
selection criteria may require a bidder or Contractor to possess a 
license or other certificate of competency, such as in the areas of 
accounting and auditing, insurance, laboratory, legal, medical and 
transportation, or as otherwise described as consultants in the Ohio 
Revised Code. 

 
(c)  Each Contractor for the Banks Project will be required to submit to the 

County and/or the City, as the case may be, with the Contractor’s bid a plan for the engagement 
of small businesses by the Contractor in connection with the Banks Project.  A Contractor’s 
failure to submit a small business utilization plan to the County and/or City with the Contractor’s 
bid may result in a determination that the bid is non-responsive and rejection of the bid. 
 

(d)  The County and/or the City may establish goals for the utilization of 
SBEs for each contract awarded by the County or the City, as the case may be, in connection 
with the Banks Project, and the goal related to each contract may differ from the goals for other 
contracts because of the availability of SBEs or other factors.   
 

(e)  The County and the City are required to award all contracts for the 
Banks Project to the “lowest and best” bidder.  Accordingly, inability of a Contractor to meet 
the established contract goal or any other goal set forth in this SBE Policy with respect to the 
utilization of SBEs will not exclude the Contractor from award of a contract if the Contractor’s 
bid otherwise is deemed by the County and/or the City, as the case may be, to be the “lowest and 
best” bid.  
 

(f)   For purposes of determining whether the SBE Goal is reached, SBE 
participation in Banks Project contracts will be counted as follows: 
 

(i)  The total dollar value of the contract awarded to an eligible SBE 
will be counted toward the SBE Goal; 

 
(ii)   The County or the City may count toward the SBE Goal a 
portion of the total dollar value of a contract with an eligible joint 
venture equal to the percentage of the ownership and contract of the 
SBE in the joint venture; 

 
(iii)   The County or the City may count toward the SBE Goal only 
expenditures to SBEs that perform a "commercially useful 
function" in the work of a contract. An SBE is considered to 
perform a "commercially useful function" when it is responsible for 
execution of a distinct element of the work of a contract and carrying 
out its responsibilities by actually performing, managing, and 
supervising the work involved. A business which stocks sufficient 
quantities of supplies in direct inventory, held for sale or resale, to 
cover anticipated future demands for the supplies engages in a 
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“commercially useful function” for purposes of the SBE Program.  
SBEs that engage in the business of providing brokerage shall not be 
deemed to perform a “commercially useful function” unless the 
brokerage services are those required or sought by the County or the 
City, as the case may be.  To determine whether an SBE is 
performing a commercially useful function, the County or the City, 
as the case may be, will evaluate the amount of work subcontracted, 
industry practices, and other relevant factors; and 
 
(iv)   Consistent with normal industry practices, an SBE may enter 
into subcontracts. If an SBE subcontracts a significantly greater 
portion of the work of the contract than would be expected on the 
basis of normal industry practices, the SBE will be presumed not to 
be performing a commercially useful function. The SBE may present 
evidence to rebut this presumption to the County or the City, 
whichever has awarded the relevant contract. 

 
5.4  Program Support. To facilitate the use of small businesses by Contractors, the 

County and the City, working together with the Consultant (as hereinafter defined), will: 
 

5.4.1  Sponsor and hold pre-bid meetings to inform potential bidders of the SBE 
Goal and the availability of small businesses to perform work related to or to serve as suppliers 
for the Banks Project; 

 
5.4.2  Notify small businesses of contracting, subcontracting and procurement 

opportunities related to the Banks Project directly and by placing notices and specifications 
related to such opportunities in their respective government bulletins; and, as funding permits, in 
major local newspapers in general circulation, local trade and trade association publications, 
small business enterprise media and other periodicals; 

 
5.4.3  Provide copies of bid notices to local trade associations, local small 

business chambers of commerce, technical assistance agencies and small business contractor 
associations; 

 
5.4.4  Provide small businesses with information and list of resources relating to 

insurance, bonding and financing; 
 
5.4.5  Encourage the formation of joint ventures among small businesses and 

between small businesses and prime Contractors which may provide an opportunity for small 
businesses to gain experience; 

 
5.4.6  Make copies of specifications and requests for proposals available for 

review by any prospective bidder; 
 
5.4.7  Conduct outreach events directed to small businesses regarding contracting 

procedures and specific contracting opportunities related to the Banks Project; 
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5.4.8  Make available a list of small business resources that may assist with the 
development and improvement of immediate and long-term business management, 
recordkeeping and financial and accounting capabilities; and 

 
5.4.9  Develop and distribute to potential Contractors for the Banks Project 

through print and electronic means a current directory of small businesses which are certified in 
accordance with this SBE Policy and which are available to serve as subcontractors and suppliers 
for the Banks Project, categorized by types of firms to facilitate identifying SBEs with 
capabilities relevant to a particular specification.  Each SBE listing will contain the business 
name, contact person, mailing and e-mail addresses, phone number, legal structure of the 
business, and details concerning the SBE’s specialty(ies). The directory will be continuously 
updated and maintained electronically as well as in hard copy. In compiling the directory, the 
County and the City will seek to identify and certify as many SBEs as possible that have the 
potential of doing business related to the Banks Project.  
 

5.5  Monitoring SBE Participation.

(a)  The County and the City will monitor and track the participation of small 
businesses in the Banks Project to determine if the SBE Goal is being met and whether 
Contractors are in compliance with the Non-discrimination Policy.  In order to assist the County 
and the City in that effort, each Contractor for the Banks Project will be required to: 
 

(i) submit to the awarding government entity (the County or the City, as 
appropriate) with each contract bid related to the Banks Project information 
regarding any and all small businesses proposed to be used by the 
Contractor in connection with the performance of the contract,  including, 
but not limited to, a list of the name, business and e-mail addresses and 
telephone number of, and a brief description of the services to be performed 
or procurements to be filled (including the amount to be paid for such 
services or procurements) by, each such small business, which list also shall 
identify specifically each minority and women-owned business to be utilized 
in performing the contract if awarded to the Contractor; and  

 
(ii) upon award of a contract related to the Banks Project, compile and 
deliver to the County and the City monthly reports regarding the 
engagement of small businesses in connection with the Banks Project in 
sufficient detail so as to allow the County and the City to monitor and track 
the participation of small businesses in contract and procurement activities 
related to the Banks Project, including, but not limited to, a list of the name, 
business and e-mail addresses, telephone number and federal tax 
identification number of, and a brief description of the actual services 
performed or procurements filled by (including the amount paid or to be 
paid for such services or procurements), each small business during the 
period covered by the report in connection with the Banks Project contract 
or procurement awarded to such Contractor.  In addition, for monitoring 
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purposes, each such report shall identify specifically each minority and 
women-owned business included in the list. 

 
(b)  A Contractor’s non-compliance with the foregoing disclosure or reporting 

requirements may be considered a breach of contract and may result in the suspension or 
termination of the Contractor’s contract related to the Banks Project or such other remedy as may 
be deemed appropriate by the County and/or the City.   
 

(c)   The County and the City at least annually will prepare or cause to be 
prepared a consolidated report based on a compilation and analysis of the reports submitted by 
the Developer and other information, if any, provided to the County and the City by Contractors, 
regarding the use of small businesses for contracts and procurements related to the Banks 
Project.  The report also will discuss the use of minority-owned and women-owned businesses 
for services and procurements related to the Banks Project to the extent that such information is 
available to the County and/or the City.  The report will be made available promptly to the 
general public on the County’s and the City’s websites as well as in hard copy upon request. 
 

5.6  SBE Certification. For purposes of the Banks Project, only small businesses 
which are certified by the City pursuant to Section 323-1-S of the Municipal Code of the City of 
Cincinnati, Ohio will be eligible to participate in the SBE Program.  Notwithstanding the 
foregoing, no requirement regarding the maintenance of fixed offices within the geographical 
boundaries of the County or the City (or any other geographic area) will be required for such 
certification.   
 

5.7  Limitations. The provisions of this SBE Policy shall not apply to contracts 
or procurements valued at $5,000 or less.  In addition, the provisions of this SBE Policy shall not 
apply to the publicly-funded portion of the Banks Project to the extent that applicable federal 
and/or state laws, regulations or policies prohibit the application of this SBE Policy to such 
portion. 
 

5.8  Application of Other SBE Policies. This SBE Policy and the SBE Program 
established pursuant hereto shall be applied to all contracts and procurements of the County 
and/or the City awarded or to be awarded in connection with the Banks Project in lieu of any 
other existing small business enterprise policy, program or contracting and procurement 
requirements of the County and/or the City. 
 

6.  Workforce Development Policy Statement and Objective [41 CFR Part 
60]

6.1  Policy and Objectives. The County and the City are equal opportunity 
employers.  The County and the City believe that the reduction in unemployment among local 
residents, particularly minorities and women,  constitutes a valid local government purpose.  The 
County and the City also recognize their obligation to use contracting and procurement activities 
to facilitate the creation of jobs for unemployed and underemployed individuals.  In addition, a 
portion of the Banks Project will be financed by the federal government through DOT, which 
requires compliance with Executive Order No. 11246, as amended (the “Executive Order”), and 
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regulations promulgated by the U. S. Department of Labor, Office of Federal Contract 
Compliance Programs (“OFCCP”), under 41 CFR Part 60 (the “DOL Regulations”).  The 
Executive Order prohibits discrimination in employment and requires affirmative action by 
contractors and subcontractors to ensure equal employment opportunities without regard to race, 
color, sex, religion and/or national origin in performing non-exempt federally-assisted 
construction contracts and subcontracts.  The Executive Order and the DOL Regulations apply to 
a construction contractor’s or subcontractor’s employees who are engaged in on-site 
construction, including those construction employees who work on a non-federally assisted 
construction site.  It is the policy of the County and the City to comply, and to require all 
Contractors awarded contracts or subcontracts related to the Banks Project to comply, with the 
Executive Order and the DOL regulations (“Banks Workforce Policy”) to the extent applicable.  
Therefore, in order to increase the capacity of minorities and women to participate in local 
construction projects, to promote the employment of minorities and women in connection with 
the Banks Project and to comply with the Executive Order and the DOL regulations, as part of 
the Banks Inclusion Policy, the County and the City have established the Banks Workforce 
Development Program (the “Banks Workforce Program”).  Each Contractor working on the 
publicly-funded portion of the Banks Project shall comply with all applicable provisions of the 
Executive Order, the DOL Regulations and all other rules, regulations, and relevant orders of the 
U. S. Secretary of Labor.  For purposes of this policy, “Contractor” means any bidder, 
contractor, subcontractor, professional service provider, supplier, vendor or other person doing 
business with or soliciting business from the County and/or the City relating to the Banks 
Project, unless the context otherwise requires. 
 
All terms used in this Banks Workforce Policy statement which otherwise are not defined in this 
statement shall have the respective meanings assigned to them, if any, in the Executive Order 
and/or the DOL Regulations. 
 

6.2  Required Contract Clauses.

(a)  Pursuant to the DOL Regulations, the equal opportunity clause 
published at 41 CFR Part 60-1.4(b) (the “Equal Opportunity Clause”) is required to be included 
in, and to be made a part of, all nonexempt federally-assisted construction contracts and 
subcontracts.  Each Contractor working on the publicly-funded portion of the Banks Project shall 
include the Equal Opportunity Clause in each of its contracts and subcontracts.  The Equal 
Opportunity Clause shall be considered to be part of each contract and subcontract related to the 
Banks Project required by the Executive Order or the DOL Regulations to include such a clause, 
whether or not such clause is physically incorporated in such contract.  [41 CFR Part 60-4.3(a)] 

 
(b)  The Standard Federal Equal Employment Opportunity Construction 

Contract Specifications published at 41 CFR Part 60-4.3(a) (the “Specifications”) are required to 
be included in, and to be made a part of, all federal and federally-assisted construction contracts 
in excess of $10,000 to be performed in geographical areas designated by the Director of OFCCP 
(the “Director”) pursuant to 41 CFR Part 60-4.6 and in construction subcontracts in excess of 
$10,000 necessary in whole or in part to the performance of nonconstruction federal contracts 
and subcontracts covered under the Executive Order.  Each Contractor working on the publicly-
funded portion of the Banks Project shall include the Specifications in each of its contracts and 
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subcontracts as may be required under the Executive Order and/or the DOL Regulations. The 
Specifications shall be considered part of each contract and subcontract required by the DOL 
Regulations to include such a clause, whether or not such clause is physically incorporated in 
such contracts.  [41 CFR Part 60-4.3(a)] 

 
6.3  Affirmative Action Program. [41 CFR Part 60-1.40] Each 

nonconstruction Contractor awarded a contract by the County or the City related to the publicly-
funded portion of the Banks Project, if the Contractor has 50 or more employees and a federally-
assisted contract of $50,000 or more, or has United States bills of lading which in any 12-month 
period total, or can reasonably be expected to total, $50,000 or more, shall develop and maintain 
a written affirmative action program for each of its establishments.  Each Contractor awarded a 
contract or subcontract related to the Banks Project shall require each of its nonconstruction 
subcontractors, if the nonconstruction subcontractor has 50 or more employees and a federally-
assisted contract of $50,000 or more, or has United States bills of lading which in any 12-month 
period total, or can reasonably be expected to total, $50,000 or more, to develop and maintain a 
written affirmative action program for each of its establishments.   An affirmative action 
program required by this section must comply with applicable DOL Regulations, must be 
developed within 120 days from the commencement of the awarded Banks Project related 
contract and must be updated annually.  [41 CFR Part 60-1.40(a)]  In order to comply with DOL 
Regulations, an affirmative action program must include the components specified in 41 CFR 
Parts 60-2.10(b) and 60-2.17, including placement goals for minorities and women.  As part of 
its affirmative action program, a Contractor must conduct a workforce analysis of each job title, 
determine workforce availability of women and minorities for each job group, and conduct a 
utilization analysis to determine whether women or minority group persons are "underutilized" in 
any job group. Based on these analyses, the Contractor shall establish goals to overcome the 
underutilization of minorities and women and shall make a good faith effort to achieve those 
goals. 

6.4  The Banks Project Workforce Participation Goals. [41 CFR Parts 60-4.3 
and 60-4.6] 

 
(a)  Under the Executive Order and DOL Regulations, construction Contractors 

are not required to maintain a written affirmative action program, but must make good faith 
efforts to meet demographic goals related to  geographic specific census data for minorities and a 
nationwide goal for women as determined by the Director or his designee.  From time to time, 
the Director issues goals for minorities and women utilization based on appropriate workforce 
demographic or other relevant data, which covers construction projects or construction contracts 
performed in specific geographical areas.  The goals for minority and women participation in 
construction projects are expressed in percentage terms for the covered Contractor’s aggregate 
workforce in each construction trade on all construction sites.  The current percentage goal for 
the utilization of women established by the Director is 6.9% of work hours and applies to all of a 
Contractor’s construction sites regardless of where the federal or federally-assisted contract is 
being performed.  Minority utilization goals are formulated in terms of work hours performed in 
a specific Standard Metropolitan Statistical Area (“SMSA”) or Economic Area, and the specified 
goals apply to all of a Contractor’s work in the SMSA, both federally-assisted and private 
construction work.  Therefore, the current goals for minorities and women participation in the 
workforce for the Banks Project as established by the Director are as follows: 
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Goal for minority                 Goal for women 
 participation in each trade     participation in each trade 
For Hamilton County:   11.0%                 6.9% 
For City of Cincinnati:   11.0%     6.9% 

It is the aim of the County and the City to achieve the workforce participation goals with respect 
to the Banks Project as set forth above.  In addition, based upon current labor force information, 
the County and the City have established a combined goal for the participation of minorities and 
women in the workforce for the Banks Project of 22% (the “Workforce Participation Goals”).   
 
The Developer for the Banks Project fully supports this Banks Project workforce policy (the 
“Banks Workforce Policy”) and the Workforce Participation Goals for the publicly-funded 
portion of the Banks Project and, with respect to the privately-funded portion, it is the goal of the 
Developer to achieve significant participation of minorities and women as measured in labor 
hours. 
 

(b)  In accordance with the Executive Order and the DOL Regulations, the 
Workforce Participation Goals apply to a covered Banks Project construction Contractor’s total 
construction workforce in the SMSA, even if some of the Contractor’s employees perform work 
under non-federal or nonfederally-assisted construction contracts or subcontracts and even 
though such work may occur in geographical areas where the Contractor does not currently work 
on federal or federally-assisted construction projects.  The goals applicable to other construction 
work performed by a Contractor outside of the SMSA (which includes the County and the City) 
are the goals established by the Director for those geographic areas where such other 
construction work is being performed. 
 

6.5  Good Faith Efforts. [41 CFR Part 60-4.3] 

(a)  In order to achieve the Workforce Participation Goals, construction 
Contractors working on the publicly-funded portion of the Banks Project are required to use their 
good faith efforts to increase the utilization of minorities and women in the skilled construction 
trades.  Further, pursuant to the Executive Order and DOL Regulations, construction Contractors 
working on the publicly-funded portion of the Banks Project must take certain action to 
demonstrate their good faith efforts to achieve the Workforce Participation Goals, including, but 
not limited to: 

6.5.1  Maintaining a work environment free of harassment, intimidation, and 
coercion at all sites and in all facilities at which the Contractor’s employees are assigned to 
work; 

 
6.5.2  Establishing and maintaining current lists of minority and women 

recruitment sources; providing written notification to minority and women recruitment 
sources and to community organizations when the Contractor has employment opportunities 
available; and maintaining a record of the organizations’ responses; 
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6.5.3  Maintaining current files containing the names, residence and e-mail 
addresses and telephone numbers of each minority or woman off-the-street applicant and 
minority or woman referral from a union, recruitment source or community organization and 
of what action was taken with respect to each such individual; 

 
6.5.4  Developing on-the-job training opportunities and/or participating in 

training programs for the area which expressly include minorities and women, and providing 
notice of these training opportunities and job programs to recruitment sources, state 
employment offices and other referral sources compiled by the Contractor as required under 
DOL Regulations; 

 
6.5.5  Disseminating the Contractor’s equal employment opportunity policy to 

unions and training programs, requesting their cooperation and assistance in meeting equal 
employment opportunity obligations, and disseminating the Contractor’s equal employment 
opportunity policy by including it in the Contractor’s policy manual or collective bargaining 
agreement, by publicizing it in the Contractor’s newspaper, annual report , etc. (if any), by 
specific review of the policy with all management personnel and with all minority and 
women employees at least once a year, and by posting the Contractor’s equal employment 
opportunity policy on bulletin boards accessible to all employees at each location where the 
construction work is performed;  

 
6.5.6  Disseminating the Contractor’s equal employment opportunity policy in 

advertising and in the news media of general circulation (including minority and women 
news media); 

 
6.5.7  Directing recruitment efforts, both oral and written, to minority, women 

and community organizations, to schools with minority and female students and to minority 
and women recruitment and training organizations serving the Contractor’s recruitment area 
and employment needs;  

 
6.5.8  Encouraging current minority and women employees to recruit other 

minorities and women; and 
 
6.5.9  Documenting and maintaining records of all solicitations of offers for 

subcontracts from minority and women construction contractors and suppliers, including 
circulating solicitations to minority and women contractor associations and other business 
associations. 
 

(b)  Although Contractors are required to make good faith efforts to meet the 
Workforce Participation Goals, the goals are neither quotas, set-asides nor a device to achieve 
proportional representation or equal results.  The Workforce Participation Goals are not intended 
to require a Contractor to hire a person who does not have the qualifications needed to perform 
the assigned job successfully, to hire an unqualified person in preference to another applicant 
who is qualified, or to hire a less qualified person in preference to a more qualified person.  
Rather the goals are used to target and measure the effectiveness of affirmative action efforts to 
eradicate and prevent barriers to equal employment opportunities related to the Banks Project, 
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and no sanctions will be imposed on a Contractor solely for failure to meet the Workforce 
Participation Goals. 

(c) To promote and facilitate such employment, the County and the City, working 
together and through the Consultant (as hereinafter defined) and/or the Southwest Ohio Regional 
Workforce Investment Board (the “SWORWIB”), which is funded jointly by the County and the 
City, will: 
 

6.5.10  Sponsor and hold pre-bid meetings to inform potential bidders of the 
Workforce Participation Goals and the availability of qualified minorities and women to 
work on the Banks Project; 

 
6.5.11  Notify minorities and women of employment opportunities related to 

the Banks Project by placing notices of such opportunities in their respective government 
bulletins, on their respective websites and, as funding permits, in major local newspapers of 
general circulation, local trade and trade association publications, small business enterprise 
media and other periodicals; 
 

6.5.12  Provide copies of notices of employment opportunities related to the 
Banks Project to local minority and women trade associations, local minority and women 
chambers of commerce, technical assistance agencies, employment agencies, community 
resource organizations and minority and women contractor associations; 

 
6.5.13  Work with various community-based/workforce development 

programs that provide instruction and training opportunities for minorities and women 
interested in gaining experience in construction and related fields to establish a job readiness 
program for, and to increase the pool of minorities and women qualified to work on, the 
Banks Project;   

 
6.5.14  Coordinate with local union and non-union pre-apprenticeship 

programs, career, and technical centers, universities, educational associations, and local 
community organizations who provide workforce development programs to identify 
minorities and women interested in pursuing careers or jobs in the construction industry; and 

 
6.5.15  Implement pre-apprenticeship programs to develop the skill levels of 

minorities and women interested in pursuing jobs in the construction industry. 
 
In addition, working together and through the SWORWIB, the County and the City will use their 
best efforts to develop and distribute to potential Contractors for the Banks Project through print 
and electronic means a current directory of qualified minority and women construction and other 
workers available for employment related to the Banks Project, categorized by types of 
experience and skills to facilitate identifying minorities and women with skills and capabilities 
relevant to particular job requirements.  To the extent permissible by law, each listing will 
contain the name, residence and e-mail addresses, telephone number, and details concerning the 
job qualifications of each individual. The directory will be continuously updated and maintained 
electronically as well as in hard copy.  
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(d)  The Workforce Participation Goals established herein are interim and 
designed to be reasonably attainable.  The County and the City will review the Workforce 
Participation Goals at least annually and, if legally permissible and appropriate, based upon the 
relevant facts and circumstances, from time to time, the County and the City may modify or 
adjust the Workforce Participation Goals.   

 
6.6  Monitoring the Banks Project Workforce Participation.

(a)  The County and the City, working together and through the Consultant, 
will monitor and track the participation and employment of minorities and women as 
construction and other workers in connection with the Banks Project to determine if the 
Workforce Participation Goals are being met.  In order to assist the County and the City in that 
effort, each Contractor awarded a contract for the Banks Project will be required to: 
 

(i) submit to the awarding government entity (the County or the City, 
as appropriate) promptly after such award information regarding the 
number of full and part-time employees of the Contractor who will 
work on the Banks Project, identifying such employees who are 
minorities and women,  including, but not limited to, a list of the 
name, residence and e-mail addresses, and telephone number of, and a 
brief general description of the work to be performed by, each such 
employee, information regarding whether the Contractor expects to 
hire additional employees to work on the Banks Project and, if so, a 
brief general description of the skills and capabilities requirements for 
each such additional employee; and  

 
(ii) compile and deliver to the County and the City monthly reports 
regarding the employment, if any, of additional minorities and women 
to work on the Banks Project. 

 
(b)  A Contractor’s non-compliance with the requirements of the Executive 

Order, the DOL Regulations, this Banks Workforce Policy or the Banks Workforce Program, as 
such provisions are applicable with respect to the publicly-funded portion of the Project, may be 
considered a breach of contract and may result in the suspension or termination of the 
Contractor’s contract related to the Banks Project or such other remedy as may be deemed 
appropriate by the County and/or the City.   
 

6. 7  Limitations. The provisions of this Banks Workforce Policy and the Banks 
Workforce Program shall not apply to a Contractor with a federally-assisted construction 
contract or subcontract valued at $10,000 or less. [40 CFR 60-4.1] 
 

7.  Employee Readiness Program

7.1  Establishment. In order to accomplish the Workforce Participation Goals, 
the County and the City, working together and with the SWORWIB, will cause to be established 
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an employee readiness program (the “ERP”) to work in conjunction with various community-
based workforce development programs to increase the construction skill levels of County and 
City residents and to help them reach the qualification levels needed to gain entry into union and 
open shop apprenticeship programs.  Additional details regarding the role and make-up of the 
ERP are set forth in Schedule A attached.  To facilitate this effort, the County and the City, 
working together and through the Consultant, will: 
 

(a)  Coordinate with various community-based workforce development 
programs that provide instruction and training opportunities for those interested in gaining 
experience in construction industry and related fields;   
 

(b)  Coordinate with local union and non-union pre-apprenticeship 
programs, career, and technical centers, universities, and educational associations and 
organizations to identify and engage those interested in pursuing careers in the construction 
industry and related fields; and 
 

(c)  Advertise and promote the availability of workforce project 
opportunities in a broad-based manner. 

 
7.2  Employee Readiness Committee. The County and the City endorse the 

work and efforts of the SWORWIB and will encourage the SWORWIB to establish an employee 
readiness committee (the “ERC”) to oversee implementation of the ERP.  The purpose of the 
ERC will be to evaluate the effectiveness of the ERP and new and existing apprenticeship 
programs which are available to residents of the County and/or the City.  The membership of the 
ERC should include an elected official, Contractors, union and non-union officials, a 
SWORWIB member, and apprenticeship representatives.  The ERC should provide input and 
recommendations to the SWORWIB and, in turn, the SWORWIB should report quarterly to the 
County, the City and the Consultant about the progress and effectiveness of the ERP. 
 

8.  Inclusion Outreach Consultant

8. 1 Engagement of Consultant. In order to facilitate the implementation and 
administration of this Banks Inclusion Policy, including the DBE Program, the SBE Program and 
the Banks Workforce Program, the County, the City and the Developer will hire an inclusion 
outreach consultant (the “Consultant”) to assist with the Banks Project.  The Consultant will be 
responsible for conducting extensive outreach programs directed at DBEs, including minority 
and women-owned businesses, SBEs, and qualified minorities and women construction workers, 
during the preconstruction and construction phases of the Banks Project.  The Consultant also 
will be responsible for tracking, monitoring and preparing monthly participation reports on the 
utilization of DBEs, including minority and women-owned businesses, SBEs and qualified 
minorities and women construction workers in connection with the Banks Project.   
 

8.2  Other Duties of Consultant. The Consultant will work cooperatively with 
the Hamilton County Office of Small Business Development (the “Small Business Development 
Office”), and the City of Cincinnati Office of Contract Compliance (the “COCC”) in connection 
with the implementation and administration of this Banks Inclusion Policy.  In addition, the 
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Consultant will seek input and advice regarding effective outreach efforts as contemplated by 
this Banks Inclusion Policy from business leaders, DBEs, small business owners and 
representatives of trade associations and community organizations, including, but not limited to, 
the Greater Cincinnati & Northern Kentucky African American Chamber of Commerce, the 
Cincinnati USA Hispanic Chamber of Commerce, the Cincinnati USA Regional Chamber of 
Commerce, the Greater Cincinnati Building & Construction Trades Council, Allied Construction 
Industries (ACI), Ohio Valley Chapter of Associated Builders and Contractors, Inc., South 
Central Ohio Minority Business Council, Cincinnati Women In Construction, Cincinnati 
Business Incubator, the Cincinnati Minority Contractors Business Assistance Program, the 
Cincinnati-Hamilton County Community Action Agency, the Cincinnati Unit of the NAACP, the 
Hamilton County Department of Job and Family Services and the Cincinnati Workforce 
Development Center.     
 

9.  Socio-Economic Impact

9.1  Data Collection and Analysis. The County and the City anticipate that the 
Banks Project will have a significant and positive social and economic impact on the Greater 
Cincinnati and Hamilton County region.  The County and the City also believe that it is 
important to measure such impact, particularly in the census tract areas within the SMSA that 
includes the County and the City (the “Hamilton County SMSA”) which have been deemed to be 
economically distressed.   For that purpose, the County and the City will collect and analyze 
social and economic data to monitor and measure the regional impact of the Banks Project.  To 
assist the County and the City and to facilitate such efforts, each Contractor for the Banks Project 
will be required to: 
 

(a) prepare and submit to the awarding government entity (the County or 
the City, as appropriate) quarterly reports regarding:  
 

(i) the use of first-tier subcontractors, suppliers and vendors in 
connection with the Banks Project during the period covered by the 
report, including, but not limited to, (i) the name and principal 
business address of each subcontractor, supplier and vendor and (ii) 
the dollar value of each Banks Project related subcontract and 
procurement awarded by the Contractor to the first-tier subcontractor, 
supplier or vendor during the covered period; and 

 
(ii) the number of persons employed by the Contractor to work on the 
Banks Project (or to perform any work directly or indirectly related to 
the Banks Project) during the covered period who reside in the SMSA 
which includes Hamilton County, together with the aggregate amount 
of salaries and gross wages paid to such persons, based upon each zip 
code included in such geographic area. 

 
Each Banks Project related subcontract between a Contractor and a first-tier subcontractor, 
supplier or vendor shall require the subcontractor, supplier or vendor to prepare and submit to the 
government entity that awarded the prime contract or procurement to the Contractor (the County 
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or the City, as appropriate) quarterly reports containing information as described or otherwise 
required pursuant to this provision with respect to the subcontractor’s first-tier subcontractor 
supplier or vendor contract, procurement and/or employment activities related to such awarded 
subcontract or procurement.   
 

9.2  Limitations. The provisions of Section 9.01 shall not apply to individual Banks 
Project related contracts, subcontracts and/or procurements valued at $10,000 or less, unless or 
until the aggregate value of a series of such contracts, subcontracts and/or procurements awarded 
to the same Contractor, subcontractor, supplier or vendor exceeds $10,000.  The information 
described under Section 9.01(a)(ii) shall not be required for a supplier or vendor that does not 
have any office, supply warehouse or distribution facility located within [50] miles of the 
County. 
 

10.  Rules and Guidelines 

10.1  Authorization. The Small Business Development Office and the COCC are 
authorized to jointly prepare and issue rules and guidelines for the implementation and 
administration of this Banks Inclusion Policy consistent with the purposes and intent of such 
policy as set forth herein.  Nothing set forth herein or in such rules and guidelines should be 
interpreted or applied in any manner that would be in violation of existing applicable state or 
federal law.  [Accordingly,  the Banks Project Small Business Enterprise Program Rules 
and Guidelines dated ______________, 2007 have been developed by the Small Business 
Development Office and the COCC and specifically apply to this Banks Inclusion Policy.] 
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SCHEDULE A 
Employee Readiness Program 

 
[TO BE ATTACHED] 

Columbus 10239962.3 
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IDMA EXHIBIT F 12/12/07

Hours on IDA based on total hours of: 2080
Phase I Staffing Role Dec-07 Jan-08 Feb-08 Mar-08 Apr-08 May-08 Jun-08 Jul-08 Aug-08 Sep-08 Oct-08 Nov-08 Dec-08 Jan-09 Feb-09 Mar-09 Apr-09 May-07 Jun-07
Trent Germano Principal NO Charge 17.33 17.33 17.33 17.33 17.33 17.33 17.33 17.33 17.33 17.33 17.33 17.33 17.33 17.33 17.33 17.33 17.33 17.33 17.33
Steve Berberich VP 90.13 90.13 90.13 90.13 90.13 90.13 90.13 90.13 83.20 69.33 69.33 69.33 69.33 69.33 69.33 69.33 69.33 69.33 69.33
Claudia Ledwich Sr. PM 130.00 130.00 130.00 130.00 130.00 130.00 130.00 130.00 130.00 130.00 130.00 130.00 130.00 130.00 130.00 130.00 130.00 130.00 130.00
Mitsu Parker APM 65.00 65.00 65.00 65.00 65.00 65.00 65.00 65.00 65.00 65.00 130.00 130.00 130.00 130.00 130.00 130.00 130.00 130.00 130.00
TBD Site Mgmt Rep 0.00 130.00 130.00 130.00 130.00 130.00 130.00 130.00 130.00 130.00 130.00 130.00 130.00 130.00 130.00 130.00 130.00 130.00 130.00
TBD Project Coord 0.00 86.67 86.67 86.67 86.67 86.67 86.67 86.67 86.67 86.67 86.67 86.67 86.67 86.67 86.67 86.67 86.67 86.67 86.67
Cathy Brice Accouting Mtg 8.67 13.00 17.33 17.33 26.00 26.00 31.20 27.73 27.73 27.73 27.73 27.73 27.73 27.73 27.73 27.73 27.73 27.73 27.73
Pia Benear Sr Project Acct 8.67 13.00 17.33 17.33 26.00 26.00 31.20 27.73 27.73 27.73 27.73 27.73 27.73 27.73 27.73 27.73 27.73 27.73 27.73
Grace Farley Admin Assistant 34.67 34.67 34.67 34.67 34.67 34.67 34.67 34.67 34.67 34.67 34.67 34.67 34.67 34.67 34.67 34.67 34.67 34.67 34.67

TOTAL HOURS/MONTH ON IDA 354.47 579.80 588.47 588.47 605.80 605.80 616.20 609.27 602.33 588.47 653.47 653.47 653.47 653.47 653.47 653.47 653.47 653.47 653.47

TOTAL EMPLOLYEE COST/MONTH ON IDA $22,897 $31,985 $32,311 $32,311 $32,962 $32,962 $33,353 $33,093 $32,365 $30,911 $33,216 $33,216 $33,216 $33,216 $33,216 $33,216 $33,216 $33,216 $33,216 $614,094

DPE X .38 8,701 12,154 12,278 12,278 12,526 12,526 12,674 12,575 12,299 11,746 12,622 12,622 12,622 12,622 12,622 12,622 12,622 12,622 12,622 233,356

TOTAL EMPLOLYEE COST/MONTH ON IDA 31,598 44,139 44,589 44,589 45,488 45,488 46,027 45,668 44,664 42,657 45,838 45,838 45,838 45,838 45,838 45,838 45,838 45,838 45,838 $847,450 TOTAL
WITH DPE EXPENSE DPE

BUDGET
PHASE I
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EXHIBIT H
Scope of Parking Facilities, Podiums, Street Grid Improvements

The Scope of the Parking Facilities is as described below:
The Parking Facilities means the intermodal parking facilities to be designed and constructed by the 
County on and within each Parking Facility Lot and within portions of the rights-of-way between and/or 
contiguous to the Parking Facility Lots, as depicted generally in Exhibits C.1-C.3, H.1 attached to the 
MDA.  The Parking Facilities include the slab on grade, the structural decks, ramps, primarily public 
access drives (including those from Podiums), columns, striping, signage, access controls, and lighting 
necessary for complete and operational automobile parking facilities, and flood control systems, security, 
power, lighting, elevators, escalators (if any), stairwells, headhouses, walkways and mechanical or similar 
systems and spaces required within the Parking Facility Lots to serve the Parking Facilities, as well as the 
columns, deep foundations, shear walls and other structural elements that support the Street Grid 
Improvements, the Podiums, the Park Podiums and the Improvements above the Parking Facilities, but do 
not include the Podiums (except as otherwise expressly provided in the Master Development Agreement), 
any transfer beams required specifically for the Podiums or, as specified above, any Improvements above 
the Parking Facilities, or the Park Podiums. 
 

Parking Garage Facilities
MDA Exhibit C.1

Parking Garage FacilitiesParking Garage Facilities
MDA Exhibit C.1MDA Exhibit C.1

Phase1Future Phases
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Potential Additional Parking Garage Facilities
MDA Exhibit C.2

Potential Additional Parking Garage FacilitiesPotential Additional Parking Garage Facilities
MDA Exhibit C.2MDA Exhibit C.2

Potential 
Additional 

Parking Garage 
Facilities

Potential 
Additional 

Parking Garage 
Facilities
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The Scope of the Podiums is as described below:
“Podium” means the structural deck, located above all structural columns of the Parking 

Facilities on each Parking Facility Lot other than Lot 20A and Lot 23A, including any necessary transfer 
beams, for support of the Improvements to be constructed within the Air Lot above such Parking Facility 
Lot, including the related waterproofing systems, drainage systems, expansion joints and ventilation 
system components, finishes, overhead plenum (with drop ceiling and heated, or with insulation and heat 
traced plumbing lines, as determined by Developer) private service branch utilities and other elements as 
generally depicted in generally depicted in H.1 and H.2. 
 

(For Illustration 
Purposes Only; Does 
Not Reflect Podium 
Site Plan to Be 
Constructed)

Exhibit H.2
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The Scope of the Street Grid Improvements is as described below:
“Street Grid Improvements” means the following public improvements to be made in 

connection with the Project within the public rights-of-way including: public streets and roadway 
improvements, public sidewalks and streetscaping, utilities necessary for the streets, including storm 
water collector and transfer systems, fire hydrants, vehicular and pedestrian traffic lights and related 
signaling, public utility transmission lines (including utility duct banks, but excluding 
telecommunications lines) within public rights-of-way and required relocation of utility transmission lines 
to public rights-of-way, waterproofing systems, drainage systems, expansion joints, garage ventilation 
system components, way-finding and identification signage, and public seating. Public improvements, 
and also identified as within the scope of the Street Grid Improvements in Exhibit H hereto, to be made in 
connection with the Project within the public rights-of-way as depicted in Exhibit K hereto. 
 
Section A (Sidewalk on Race Between Second & Ted Berry Way) 
Section D (Freedom Way between Elm & Race) 
Section I (Freedom Way between Race & Vine) 
Section L (Freedom Way between Walnut & Main) 
Section P (Mehring Way between Elm & Main) (excluded from Infrastructure Development 

Management Agreement unless requested to be included by City) 
 
The Scope of the Utilities is as described below:

This summary documents the scope of the Utilities proposed to be constructed and relocated by the Public 
Parties in coordination with the Banks Development project. A drawing indicating the remaining Street 
Grid segments to be constructed is attached as Exhibit K; section numbers refer to street segments on 
Exhibit K. 
 
1) Utility Concept 

Existing and proposed utility improvements are documented in the June 2005 Update of the Central 
Riverfront Development Area Coordinated Utility Master Plan prepared by Parsons Brinckerhoff 
Ohio Inc. The Master Plan identifies remaining utilities to be constructed and is the basis for this 
scope of work, but is subject to any contrary provisions of this Exhibit H.  
 
Generally, most utility systems in the Central Riverfront Development Area have already been 
replaced by new systems. There are a few exceptions, principally deep storm sewer outfalls and 
sanitary sewer trunk lines that will remain to service the proposed development. Most other service 
and transmission lines have been rerouted to permit construction of the proposed developments as 
part of the Fort Washington Way, Paul Brown Stadium, or Great American Ball park projects.  
 
New utility transmission and distribution facilities have been constructed within the on-grade and on-
fill street segments in the Central Riverfront Street Grid. These streets and utilities have been 
designed in such a manner as to create north/south utility “corridors” in the fill portions of Elm and 
Race Street and east/west “corridors” in Ted Berry Way and Mehring Way. Utilities are also located 
within Vine, Walnut, and Freedom Way around Block 7 (the Freedom Center Park Block) to create a 
“utility loop”. The “loop” provides simple redundancy within the system in the event a transmission 
path is severed and in certain circumstances permits service to be maintained by “back feeding” a 
location.  
 

2) Concept Modifications  
The proposed Development Plan will require relocation of the utilities currently within the utility 
corridor of Ted Berry Way between Elm and Vine Streets, although these relocations may not be 
required until Phase II of the Development Plan begins. Utilities currently within Ted Berry Way will 
be relocated to Mehring Way. New tie-ins to the existing utility loop surrounding Block 7 will be 
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made south to north from Mehring Way to Ted Berry Way through the extensions of the Vine Street 
and Walnut Street rights-of-way below the Vine Street and Walnut Street Stairs, two significant 
features of the future Central Riverfront Park.  
 
Utilities to be relocated within Mehring Way include Duke Energy Gas, Duke Energy Electric, 
Cincinnati Bell Telecommunications, and Cincinnati Water Works. Utilities to be extended in from 
Mehring to Ted Berry Way include Duke Energy Gas, Duke Energy Electric, Cincinnati Bell 
Telecommunications, and Cincinnati Water Works.  
 
Other utility extensions and relocations include Sanitary Sewer extensions from the existing sewer 
below Block 3 to the development blocks immediately to the east and west. A short sanitary sewer 
extension from the end of Race Street to tie into the existing interceptor sewer south of Ted Berry 
Way is also proposed.  
 
Sufficient storm and sanitary sewer capacity shall be provided to meet the need of the Project. 
 
The Public Parties will also extend Cincinnati Water Works utilities within the Freedom Way right-
of-way to service the development blocks. 
 
Utility relocations and extensions do not include private utility services to the Development Blocks. 
Such services are typically considered “private” rather than “public” utilities; therefore, the scope and 
costs are not included as an element of the Infrastructure Improvements.  

 

01/02/2008 Cincinnati 663882.8 

Street Grid Site PlanStreet Grid Site Plan
MDA Exhibit KMDA Exhibit K

Gas, water & electric to be 
located within the Freedom 
Way right-of-way to service 
Development Blocks
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Exhibit H.1



Responsible Bidder Requirements ApplicableResponsible Bidder Requirements Applicable
to Public Contracts to Public Contracts 

IDMA Exhibit IIDMA Exhibit I



Responsible Bidder Requirements Applicable 
to Public Contracts 

 
Contractors shall be required to satisfy all of the following pre-award responsibilities and 
agree to all of the following provisions which will be incorporated in the contracts for 
construction projects within the Banks Development.  The City of Cincinnati (“City”) 
and the Board of County Commissioners of Hamilton County, Ohio (the “County”) 
(hereinafter the City and the County shall be collectively referred to as the “Public 
Parties”) believe that these requirements are reasonably related to the successful 
performance of the Banks Development projects.  These requirements shall also be set 
forth and integrated with the Bid Package Conditions. 
 

1. Each bidder shall certify that it will require all contractors who bid or 
perform any work pursuant to the contract on which the bidder is bidding 
to satisfy all of these Responsible Bidder Requirements.   

2. Each bidder shall certify that it will pay prevailing wages, in amounts 
determined according to Ohio’s Prevailing Wage Law, R.C. 4115.03 
through 4115.16, and O.A.C. 4101:9-4-01 through 4101:9-4-31, on all 
construction projects that are part of the Banks Development, except as 
otherwise provided herein.  Notwithstanding the foregoing provision, the 
payment of prevailing wages shall not be required with respect to 
leasehold and/or tenant improvements and/or the fit out of interior spaces 
of the office, retail and condominium elements of the Banks Project.   

3. As a condition precedent to the award of a contract or subcontract of Two 
Hundred and Fifty Thousand Dollars ($250,000) or more, the Public 
Parties may require the lowest bidder to engage in a review of the 
constructability and scope of the bid to verify that the contractor included 
all required work. 

4. If the bid of the lowest bidder is more than twenty percent (20%) below 
the bid of the next lowest bidder, the Public Parties may request that the 
lowest bidder identify three (3) construction projects that it has 
successfully completed within the five (5) years before the submission of 
the bid.  This information may be provided in the post-bid scope review to 
the Public Parties.   

5. Each bidder shall certify that it will employ supervisory personnel on the 
project that (a) are qualified to perform in such supervisory capacity and 
(b) have any license or licenses required by applicable law to perform in 
such capacity. 

6. Each bidder shall certify that it is not currently debarred from performing 
state or federal construction contracts (after all appeals), because of a 
violation of the Fair Labor Standards Act and/or any state or federal 
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prevailing wage law.  Each bidder shall provide a list of every occasion on 
which it has been debarred from performing local, state or federal 
construction contracts (after all appeals), because of a violation of the Fair 
Labor Standards Act and/or any state of federal prevailing wage law, 
during the last ten years.   

7. Each bidder shall certify that it, as well as each subcontractor it will utilize 
on the Project has implemented an OSHA-compliant Safety Program 
which includes: a) with respect to all supervisors, completion of OSHA's 
thirty (30) hour safety course; and b) with respect to all field employees, 
completion of OSHA's ten (10) hour safety program.  Each bidder shall 
provide evidence of implementation of an OSHA-compliant safety 
program as set forth herein. 

8. Each bidder shall certify that it has implemented a substance-abuse policy 
and that it is in compliance with Ohio's Drug Free Workplace 
Requirements; bidders will provide evidence of implementation of such 
policies upon written request of the Public Parties.   

9. Each bidder shall certify that it has all licenses required by applicable state 
law and regulation to perform work required herein.  

10. Each bidder shall list any professional license or licenses that have been 
revoked by Ohio or revoked by any other state within five (5) years prior 
to the date of the contractor's bid.   

11. Each bidder shall certify that it has no final judgments against it which are 
not secured by payment bond or other surety at the time of award which 
are equal to or exceed fifty percent (50%) of the contractor’s net worth.   

12. Each bidder shall certify that it has complied with applicable 
unemployment and workers compensation laws for at least two (2) years 
preceding the date of bid submittal.  

13. Each bidder shall certify that with respect to each a prime trade contract 
(e.g., plumbing, HVAC, electrical and fire safety) it will not subcontract 
more than seventy-five percent (75%) of the bid amount for that prime 
trade contract.  A bidder may apply for a waiver of the foregoing 
requirement by the Public Parties, which waiver shall be subject to the 
review and approval of the Public Parties. 

14. Each bidder shall certify that it does not have an Experience Modification 
Rating of more than 1.3 (a penalty rated employer) with respect to the 
Ohio Bureau of Workers’ Compensation risk assessment rating.   

15. Each bidder shall certify that it will have in place a meaningful Health 
Care Medical Plan, and provide, as part of its responsibility review, 
evidence of a Health Care Medical Plan list of eligible employees and the 
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bidder’s share of the cost for those employees working on the Banks’ 
Project.  Notwithstanding the foregoing, a bidder with gross revenues of 
two million dollars ($2.0M) or less in any of the preceding three years 
shall be exempted from providing a Health Care Medical Plan as set forth 
herein.  However, any such bidder exempted from this requirement shall 
certify that it will comply with the applicable prevailing wage 
requirements with respect to medical insurance. 

16. Each bidder shall certify that it will have a meaningful pension or 
retirement program for its employees and provide, as part of its 
responsibility review, evidence that it contributes, on a regular basis to an 
employee pension or retirement program for its field employees and the 
list of employees for the employees with such coverage.   Notwithstanding 
the foregoing, a bidder with gross revenues of two million dollars ($2.0M) 
or less in any of the preceding three years shall be exempted from 
providing a pension or retirement program as set forth herein.  However, a 
bidder exempted from this requirement shall certify that it will comply 
with the applicable prevailing wage requirements with respect to a pension 
or retirement program. 

17. Each bidder shall certify that it shall employ field employees on this 
project that will meet at least one of the following criteria: 

a. Completion of a state or federally approved apprenticeship 
program in the skilled trade craft such employee is performing as a 
journeyman; or 

b. Worked as a skilled trade person for at least three (3) years in the 
craft; or 

c. Currently enrolled in a state or federally approved apprenticeship 
program for the craft; or 

d. Completed the City/County Banks Employee Readiness Program. 
A bidder may request a waiver from the Public Parties of the foregoing 
requirements with respect to a field employee or a particular position.  In 
requesting such waiver, a bidder shall be required to provide 
documentation of the skills and experience of such employee or the 
applicable position which form the basis for such request.  Any waiver of 
the foregoing requirements shall be subject to the review and approval of 
the Public Parties. 

18. Each bidder shall certify that it is not debarred from bidding on the 
construction project contract in question. 

19. A bidder's falsification of any of the certifications herein or failure to 
comply with the requirements set forth herein, shall be the basis for a 
default termination of the contract.   

10/02/2007  Cincinnati 661645 




