
 

 
 

A G E N D A 
 

THE HAMILTON COUNTY BOARD OF ZONING APPEALS 
 

REGULAR MEETING 
 

Room 805-B, Administration Building 
NOVEMBER 12, 2014 

1:00 P.M. 
Peggy Roudebush, Chairman/Presiding Officer 

 
1. MEETING CALLED TO ORDER 

 
2. ROLL CALL OF COMMISSIONERS 

 
3. PLEDGE OF ALLEGIANCE 

 
4. SWEARING IN OF WITNESSES 

 
5. ADMINISTRATIVE ITEMS: 

ADM09: Approval of minutes from October 8, 2014 regular meeting 
 

6. PUBLIC HEARINGS: 
 

ZONING VARIANCE: 
 

A. CASE: Green ZVGT2014-18; 5785 Whistling Elk Run 
REQUEST: To request a variance to allow the construction of a raised covered deck with less rear 

yard setback than required on the property located in an A-2 Residence district 
APPLICANT:  Paul Friesz, Western Homes, LLC (applicant) Breckenridge West 3, LLC (owner) 
LOCATION: Green Township: 5785 Whistling Elk Run, on the west end of Whistling Elk Run, west of 

Breckenridge Drive (Book 550, Page 192, Parcel 178) 
TRACT SIZE:  Approximately 0.348 acres 

 
COMPATIBLE NON-CONFORMING USE: 
 
A. CASE: Green NCGT2014-17; Schwab Nursery (continued from October 8th meeting) 

 REQUEST: Compatible Nonconforming use approval for alterations to an existing nonconforming 
use in an A-2 Residence District 

 PURPOSE: To allow relocation of bins for bulk material storage and sales from the center of the 
property to the front of the property and approval of other miscellaneous site 
modifications 

 APPLICANT: Dan Schwab, Schwab Nursery (applicant); Schwab Outdoor Power Equipment LLC 
(owner)  

 LOCATION: 3478 Ebenezer Road, on the east side of Ebenezer Road, north of Lawrence Road 
(Book 550, Page 172, Parcels 30, 452, 453, & 467) 

 TRACT SIZE: 3.076 gross acres 
  
7. OLD BUSINESS: 

8. NEW BUSINESS: 

9. DATE OF NEXT MEETING: December 10, 2014 

10. ADJOURNMENT 
 

 
NOTE:   Individuals requiring special accommodations to participate in or attend any meeting or hearing should call the Planning & Development Office at 946-

4550, ext. 2 seven days prior to the meeting. 
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 SECRETARY’S REPORT 
 

FOR CONSIDERATION BY THE BOARD OF ZONING APPEALS ON NOVEMBER 12, 2014 

 

BZA 

CASE: 

 

GREEN 2014-18 (Variance Request) 

5785 WHISTLING ELK RUN 
 

 

REQUEST: 

 

To request a variance to allow construction of a raised, covered deck with less rear 

yard setback than required on the property located in an “A-2” Residence district 

  

APPLICANT: 

 

LOCATION: 

Paul Friesz, Western Homes LLC (applicant), Breckenridge West 3 LLC (owner) 

 

Green Township:  5785 Whistling Elk Run, on the west end of Whistling Elk Run, 

west of Breckenridge Drive (Book 550, Page 192, Parcel 178) 

 

SITE 

DESCRIPTION: 

 

Tract Size: 

 

Approximately 0.348 acres 

Frontage: Approximately 56 feet on Whistling Elk Run 

Zone District: “A-2” Residence 

Existing Dvlpmt: Vacant lot 

 

SURROUNDING 

CONDITIONS: 

 

 

 

ZONE 

 

LAND USE 

North: “A-2” Residence Single-family homes 

South: “A-2” Residence Single-family homes 

East: “A-2” Residence Single-family homes 

West: “A-2” Residence Vacant & single-family homes 

  

  

REQUEST: 

 

 

 

 

 

 

 

 

 

FINDINGS: 

The applicant is requesting approval to construct a new single-family ranch style 

home on the property with a raised, covered deck extending from the rear of the 

home with less rear yard setback than required.  The applicant states that the 

potential homeowner is requesting the ranch style home with the deck extending 

from the rear of the living room and that there is not enough depth on the property 

to fit the deck outside of the required setback.  The deck would extend from the 

home above the lower level walkout patio and would be covered with a hipped roof 

extension from the roof of the main structure.  The deck would include a stairwell 

that would be located approximately 28 feet from the rear property line.   

 

Setback Variance Request:  Rear Yard Setback Variance from 35 feet to 28 feet. 

 

The rear wall of the main home structure would be 37 feet from the rear property 

line, in accordance with the required rear yard setback of 35 feet.  The variance 
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request is solely for the deck to the rear of the proposed home.  The deck would be 

18.5 feet wide and extend 12 feet from a recessed portion of the rear of the home.  

The main portion of the deck would be located approximately 31 feet from the rear 

property line.  A stairwell would be located off the back of the deck leading to the 

lower level patio.  The stairwell would be 3 feet closer to the rear property line.   

 

The home on the property could be redesigned to allow additional space to the rear 

by shifting the southern portion of the house further forward on the site and reduce 

the offset of the 2-car garage.  Additionally, the home could be constructed with a 

smaller 8-foot deck with the stairway built inside the envelope of the deck to meet 

the required 35-foot rear yard setback.  Though these options may not be ideal for 

the potential homeowners, they would allow construction of a ranch style home 

with a raised, covered deck that would meet the requirements of the zoning 

resolution with no variances.   

 

However, the proposed home location is at the end of an existing cul-de-sac street.  

The neighbors to both sides sit in front of the rear line of the proposed home and 

would not be able to see or be impacted by the reduced setback of the proposed 

deck.  The property to the rear of the proposed home is currently a vacant, wooded 

property with no structures near the area of the proposed variance.  The nearest 

homes are located at the bottom of the hill along Reemelin Road and these homes 

would not likely be able to see the proposed home, even in the winter months, due 

to the existing dense vegetation.  

 

Several other variances have been granted in the vicinity of the subject site.  Many 

of these include setback variances for new homes and home additions.  Specifically, 

there have been three setback variances granted within the Breckenridge 

subdivision.  These include two variances for new homes with less setback than 

required and a variance for construction of a two story addition with less side yard 

than required.    

 

STANDARDS: Table 4-6 – Minimum Yard Requirements in the “A-2” Residence District 

Provides in relevant part:  Front Yard: 40 feet, Rear Yard: 35 feet, Side Yard: 10 

feet 

 

Section 10-3.3 – Accessory Structure Location 

Provides in relevant part:  “Decks providing access to the principal structure shall 

not be considered detached structures and shall be subject to the same minimum 

setback requirements as principal structures.” 

 

This request is a variance based on “practical difficulties” and not based on a “use 

variance”, “unnecessary hardship” or “undue hardship”.  The following factors 

should be used to determine if the deck should be permitted to have a 28-foot 

setback where a 35-foot rear yard setback is required on the residential property: 

 

1. Can the property in question yield a “reasonable return” or be used in any 

beneficial way without the variance? 

2. Is the variance a substantial deviation from the zoning code? 

3. Will the essential character of the neighborhood be substantially altered or 
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would adjoining properties suffer substantial detriment as a result of the 

variance? 

4. Will the variance adversely affect the delivery of governmental services, 

such as garbage removal, sewage disposal, or water lines? 

5. Did the property owner purchase the property with knowledge of the zoning 

restrictions?  

6. Can the property owner’s predicament be feasibly obviated through some 

method other than a variance?  In other words, does the property owner have 

a remedy other than a variance, which would alleviate the problem?  

7. Will the spirit and intent behind the zoning requirement be observed and   

substantial justice done by granting the variance? 

  

  

BOARD’S ACTION: 

 

The Board is to consider the application for a variance to allow the applicant a 

raised, covered deck with less rear yard setback than required on the west side of 

the proposed single-family home on the property in question.   

  
 

BDS 
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SITE PHOTOS 

 

 

View of site looking west from Whistling Elk Run 

View of site looking west from the end of the Whistling Elk Run 

18 of 55



 BZA Secretary’s Report 

 November 12, 2014 
 Page 5 

 

 

19 of 55



20 of 55



21 of 55



22 of 55



23 of 55



24 of 55





26 of 55



C
O

M
PA

TIB
LE  N

O
N

-C
O

N
FO

R
M

IN
G

  U
SES 

27 of 55



28 of 55



 
 
 
 SECRETARY’S REPORT 

 
FOR CONSIDERATION BY THE BOARD OF ZONING APPEALS ON OCTOBER 8, 2014 
 

BZA 
CASE: 

 
GREEN 2014-17(Compatible Nonconforming Use) 

SCHWAB NURSERY 
 

 
 
REQUEST: 

 
 
COMPATIBLE NONCONFORMING USE approval for alterations to an existing 
nonconforming use in an “A-2” Residence district 

 
 
PURPOSE: 

 
 
To allow relocation of bins for bulk material storage and sales from the center of 
the property to the front of the property and approval of other  miscellaneous site 
modifications 

 
 
APPLICANT: 

 
 
Dan Schwab, Schwab Nursery (applicant); Schwab Outdoor Power Equipment 
LLC (owner) 

 
 
LOCATION: 

 
 
Green Township:  3478 Ebenezer Road, on the east side of Ebenezer Road, north 
of Lawrence Road (Book 550, Page 172, Parcels 30, 452, 453, & 467) 

 
 
SITE 
DESCRIPTION: 

 
 
Tract Size: 

 
 
3.076 gross acres 

Frontage: Approximately 410 feet on Ebenezer Road 
Topography: Generally flat then sloping down slightly to the rear 
Existing Dvlpmt: Nonconforming commercial nursery and lawn equipment 

sales and service 
 
 
SURROUNDING 
CONDITIONS: 

 
 
 

 
 
ZONE 

 
 
LAND USE 

North: “A-2” Residence Single-family homes  
South: “A-2” Residence Single-family homes 
East: “B” Residence Single-family homes 
West: “A-2” Residence Single-family homes 

 
SUMMARY OF 
RECOMMENDATIONS: 

 
 
APPROVAL with Conditions 
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PROPOSED USE: 

 
The applicant has constructed several large bulk storage bins related to the sale of 
mulch and other landscaping materials in a location near the southern entrance 
along the Ebenezer Road frontage of the property.  The construction included 
installation of a large concrete pad to provide access to the bins.  This location 
was formerly occupied by plant sales area.  The applicant did not receive a 
Zoning Certificate to construct the storage bins and received a zoning violation 
letter following receipt of a complaint from a citizen and subsequent inspection 
by the Zoning Inspector.  The applicant is requesting approval to allow the bins to 
remain in their current location.  In addition, the request includes a need for 
official approval of other aspects of the use of the site for plant sales area and 
equipment storage not included on the current nonconforming use certificate 
issued in 1996.  These include a plant trellis on the northern portion of the site, 
removal of a 1.5 story residence structure, reduction in the number of greenhouse 
structures, and the plant sales area on property to the south.   

 
ZONING PETITION 
HISTORY: 

 
 
There have been no previous zoning petition cases on the property.   
  

BZA HISTORY: The existing use of the property has a lengthy history as a nonconforming use in 
Green Township.  The property was issued a nonconforming use certificate in 
1953 for a “Feed Store” that included a 2-story frame store/storage building and a 
storage barn that had existed on the property prior to adoption of zoning in Green 
Township in 1952.  In 1996, the owner applied for a variance to construct a pole 
barn with less setback than required for agricultural structures on the site.  The 
BZA denied the request as part of case BZA 5-96.  Later in 1996, the owner 
applied for an appeal of an order from the Zoning Inspector and requested 
issuance of a new nonconforming use certificate to allow reconstruction of a 
building on the site for the repair and sale of lawn equipment.  The BZA heard the 
request as part of case BZA 31-96.  The request was approved with 12 conditions 
and a detailed site plan in September 1996.  The building was reconstructed in 
accordance with the approved plans and is currently used for lawn equipment 
sales and service.  
 
Apart from the approval of BZA case 31-96, it appears that the nursery use had 
been considered a permitted agricultural use until 1996.  According to 
nonconforming use records for the property, it appears that the site was reduced 
in area and increased in intensity as an agricultural use where only structures were 
regulated with regards to setback but growing and selling of landscaping and 
associated supplies was permitted.  However, the notes associated with the 
property indicate that according to a prosecutor’s opinion from 1993 and based on 
testimony offered by the owner at the first hearing in 1996, the entire use of the 
property is now considered “Retail Business” in nature.  Therefore, the 
landscaping sales and storage area around the buildings and the use of the storage 
buildings themselves, including all greenhouses, became nonconforming uses at 
that time.  The issuance of the nonconforming use certificate following the 31-96 
case was considered as applying to the entire property.  Therefore, the property 
became a legal nonconforming use according to the plan and layout of the 
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property in 1996.   
  
  
ANALYSIS: Compliance with Standards for Compatible Nonconforming Uses 

 
Nonconforming uses may be approved for expansion or improvement where the 
improvements will have no adverse impact upon adjacent properties or other land 
uses in the surrounding neighborhood.  Specifically, Section 9-5 of the Zoning 
Resolution states: 

 

“Notwithstanding the foregoing provisions to the contrary, the usable area of 
a nonconforming use may be increased or improved where the owner of such 
use can demonstrate through application to the Board of Zoning Appeals that 
the manner in which the usable area of the nonconforming use will be 
increased or improved will have no adverse impact upon adjacent property 
owners and other permitted land uses in the surrounding neighborhood or can 
be made compatible with the adjacent property owners and the uses in the 
surrounding neighborhood upon compliance with specified conditions.”   
 
 

Storage Bin Findings: 
 
The applicant has applied for approval of the construction of storage bins 
on the property.  The site plan approved as part of BZA case 31-96 did not 
show any bins for storage of bulk material.  In a review of aerial 
photography, it appears that in 1996 there was several bulk storage bins 
for mulch located to the rear of the property just south of the lawn 
equipment sales and repair building.  It appears that one or two bins may 
have been covered with greenhouse material and one was open.  By 2001, 
the sales and storage building had been reconstructed as approved as part 
of case 31-96 and at least one of the bins had been removed from the 
property.  Also during this timeframe, a tractor trailer was added to the 
property and parked just east of the sales and service building and the 
existing bins.  By 2006, the bins had been moved to an area next to the 
trailer and the bins to the south of the sales and service building had been 
removed and replaced with storage of other materials.  Finally, in 2014 a 
former plant display area and trellis located along Ebenezer Road were 
removed and replaced with a large new concrete pad and 6 total storage 
bins.  None of these site modifications were supported by the approved 
1996 plan and no Zoning Certificates were issued for any of the changes.   
 
With the exception of the newest 6 storage bins and the trailer parked on 
the site, the majority of the modifications during this timeframe were 
minor in nature.  The relocation of the mulch bins from the rear of the 
property to the center of the property increased the distance from these 
bins to the adjacent residential properties to the east and likely reduced the 
impact of the mulch sales on the adjacent residents.  However, parking of 
a tractor trailer on the site, which is specifically prohibited in a residential 
district, and the construction and expansion in size of the mulch and 
gravel bins in an area directly along the frontage of the site has a much 
greater impact.   
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The location of the bins directly across the street from several single-
family residences has an adverse impact on these residents in terms of the 
increased size, noise, and activity of the mulch and gravel storage and 
sales area.  The bins are setback 18 feet from the right-of-way of Ebenezer 
Road and the applicant has installed a row of 14 pine trees along the 
frontage in an attempt to address this adverse impact.  The trellis formerly 
located in this area was located 6 feet from the right-of-way and was not 
screened by any landscaping.  However, this trellis structure was much 
more residential in nature than the large concrete blocks stacked around 
the edge of the mulch area to make up the bins.  In addition, the increased 
paved area and vehicular use of this portion of the property by trucks and 
other large construction vehicles has a greatly increased adverse impact on 
the adjacent residential properties.  The area formerly had a more 
residential character with low volume of use and little noise impact and 
this area has become much more industrial in nature with greatly 
increased impacts that cannot wholly be mitigated through landscaping.   
 
Based on the above, staff finds that the current bin location and tractor 
trailer would have an adverse impact upon adjacent property owners and 
the surrounding neighborhood.  Staff further finds that the current bin 
location and tractor trailer on the property cannot be made compatible 
through implementation of appropriate conditions.  Therefore, staff finds 
that the proposed request should not be permitted as a compatible 
nonconforming use.  Staff suggests that the applicant submit revised plans 
indicating the removal of the tractor trailer and relocation of the bins to an 
area further back from the road near the existing trailer and bin location.   
 

Findings for Compliance with BZA Resolution 31-96: 
 

The previous approval for the property was accompanied by 12 conditions 
contained in BZA Resolution 31-96.  These conditions related to the 
reconstruction of the lawn equipment sales and service building.  The 
conditions mostly discussed noise concerns with the repair of lawn 
mowers and tractors and required sound attenuating site improvements, 
including a sound baffled room to examine lawnmowers and a sound 
attenuating fence to the east of the mower repair area of the property.  It 
appears that these conditions were met at the time of reconstruction of the 
building.  However, staff did not perform a detailed inspection of the 
property related to these items as the current request was not related to this 
portion of the site.   

 
Other Site Modification Findings: 
 

Since the 1996 BZA approval, and the approval of the site plan that 
accompanied the resolution, there have been numerous changes to the site 
outside of the construction of the new storage bins.  Two greenhouses 
were removed from north side of the site and replaced with uncovered 
plant display areas, the 1.5 story former Schwab dwelling single-family 
home along Ebenezer was demolished, outdoor storage and sales of lawn 
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care supplies and bagged products has been conducted around the interior 
of the parking loop on the property, and 8 parking spaces were removed in 
the area of the new storage bins.  However, the perimeter of the site has 
remained mostly unchanged and all setbacks have been maintained from 
1996 until present.   
 
Of the changes identified above, staff is most concerned with the loss of 
parking spaces.  The applicant has not submitted a parking analysis and 
staff does not have the information necessary to determine the minimum 
parking requirement for the use, but the loss of parking spaces could result 
in parking issues during peak flower and garden sales periods.  Based on a 
rough estimate of the building size and plant and mulch sales areas, it 
appears that the site could require as many as 44 parking spaces.  The site 
previously had 40 spaces prior to the construction of the new mulch bins 
and now provides a total of 32 striped parking spaces.  Therefore, it 
appears that the site could have a parking deficiency based on the sales 
and display and storage areas around the site.  However, without detailed 
information on the size and use of the various structures around the site, 
staff cannot determine the actual parking requirement for the site.   
 
Finally, it appears that the use of the area to the east of the lawn equipment 
sales and repair building has expanded since 1996.  While the setback of 
the use of this area has not been reduced, the applicant is now using this 
area for outdoor storage of lawn equipment for repair and has constructed 
another hoop style structure for covered storage.  This area was not being 
used extensively for storage in 1996 and the impacts of the increased use 
of this area, including construction of the additional structure directly 
adjacent to the residential property line, could have had an adverse impact 
on the adjacent residents.  The use of this area should be restricted and 
reduced to address this concern.    

  
  
CONCLUSION: The above findings indicate that the proposed development does not meet the 

requirements of Section 9-5, Compatible Nonconforming Uses.  Specifically, the 
new storage bins constructed along the frontage of the property have an adverse 
impact on the adjacent properties across Ebenezer Road from the site and on the 
residential neighborhood as a whole.  Additionally, due to the industrial nature of 
the storage bins and increased use of the area by large trucks and equipment, the 
impacts of this use on the adjacent residents cannot be made compatible with the 
surrounding uses through appropriate conditions.  It is not likely that additional 
landscaping or fencing would make this use compatible with the surrounding 
uses.  A complete revision and relocation of the bins to increase the setback of 
this use from the street and screen the area from view would be necessary to make 
this proposal consistent with the limitations of nonconforming use review and 
approval required by the Zoning Resolution.  Therefore, staff finds that the 
requested compatible nonconforming use would not be appropriate for this site 
and should be denied.   
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RECOMMENDATION: Denial of BZA case Green 2014-17; Schwab Nursery, a request for approval of a 

compatible nonconforming use to modify a previously approved plan to allow 
construction of new bulk storage bins on the property located in a “C” Residence 
District.    

  
  

NOTE:  Findings in this report reflect the opinions of the Secretary of the Board of Zoning 
Appeals, but may not necessarily reflect the recommendation of any Board or Commission.  This 
report is a technical assessment on the level of compliance with adopted zoning regulations 
including any required modifications or variances.  The final decision of any commission or board 
may result in findings and conclusions that differ from the report. 

 
 
 
Prepared by: 

 
 
 
 

 
 
 
Development Services Administrator 

 Bryan D. Snyder, AICP 
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SITE PHOTOS 
 
 
 
 
 
 
 

 
View of bulk storage bins and tractor trailer looking south from parking lot 

 
 
 
 
 
 
 
 
 

View of bulk storage bins and trailer looking east across Ebenezer Road 
 

 
 
 
 
 
 
 
 
 

View of single-family homes across from site looking west across Ebenezer Road 
 
 
 

 
 
 
 

 
 
 
 
 
 
 

View of former mulch bin area and existing trailer looking south from parking lot 
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VICINITY MAP 
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AERIAL PHOTOS 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

1996 Aerial Photo of site 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

2011Aerial Photo of site 
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1996 APPROVED SITE PLAN 
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PROPOSED SITE PLAN 
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APPLICANT LETTER 
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