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FIRST APPELLATE DISTRICT OF OHIO 

HAMILTON COUNTY, OHIO 

 

 

STATE OF OHIO, 
 
          Plaintiff-Appellee, 
 
    vs. 
 
KEVIN ROGERS, 
 
         Defendant-Appellant. 

: 
 
: 
 
: 
 
: 
 
: 

APPEAL NO. C-190051 
TRIAL NO. B-9906905 

   
 

JUDGMENT ENTRY. 

  
 

 

We consider this appeal on the accelerated calendar, and this judgment entry is 

not an opinion of the court.  See Rep.Op.R. 3.1; App.R. 11.1(E); 1st Dist. Loc.R. 11.1.1. 

Defendant-appellant Kevin Rogers presents on appeal a single assignment of 

error challenging the Hamilton County Common Pleas Court’s judgment overruling his 

“Motion to Resentence the Defendant.”  We overrule the assignment of error and affirm 

the court’s judgment as modified to dismiss the motion. 

Rogers was convicted in 2000 of murder, felonious assault, and aggravated 

robbery.  He unsuccessfully challenged his convictions on direct appeal and in 

postconviction motions filed in 2o17 and 2018.  State v. Rogers, 1st Dist. Hamilton No. 

C-000299, 2000 WL 1886627 (Dec. 29, 2000); State v. Rogers, 1st Dist. Hamilton No. 

C-170599 (Dec. 19, 2018). 

In the 2018 motion from which this appeal derives, Rogers sought resentencing 

and a new judgment of conviction on the ground that his 2000 judgment of conviction 

was not a “final order” appealable under R.C. 2505.02(B).  In support of his motion, he 

cited Crim.R. 32(C), providing that “[a] judgment of conviction shall set forth the fact of 
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conviction and the sentence,” and that “[t]he judge shall sign the judgment and the clerk 

shall enter it on the journal.”  And he cited the Ohio Supreme Court’s holding in State v. 

Lester, 130 Ohio St.3d 303, 2011-Ohio-5204, 958 N.E.2d 142, that under Crim.R. 32(C), 

“[a] judgment of conviction is a final order subject to appeal under R.C. 2505.02 when it 

sets forth (1) the fact of the conviction, (2) the sentence, (3) the judge’s signature, and (4) 

the time stamp indicating the entry upon the journal by the clerk.”  Id. at paragraph one 

of the syllabus.  He argued that his judgment of conviction did not constitute a final 

appealable order, because it did not bear “the time stamp of the clerk” or a “signature 

[that could] be reported to be that of the judge.” 

Rogers did not designate in his motion a statute or rule under which the relief 

sought may have been afforded, leaving the common pleas court to “recast” the motion 

“into whatever category necessary to identify and establish the criteria by which the 

motion should be judged.”  State v. Schlee, 117 Ohio St.3d 153, 2008-Ohio-545, 882 

N.E.2d 431, ¶ 12 and syllabus.  The motion sought relief based on alleged violations of 

the Due Process and Equal Protection Clauses of the Fifth and Fourteenth Amendments 

to the U.S. Constitution and Article I, Section 10, of the Ohio Constitution.  See Evitts v. 

Lucey, 469 U.S. 387, 393, 105 S.Ct. 830, 83 L.Ed.2d 821 (1985) (explaining that when an 

appeal is an integral part of a state’s system for finally adjudicating guilt or innocence, 

“the procedures used in deciding appeals must comport with the demands of the Due 

Process and Equal Protection Clauses of the Constitution”); State v. Craig, Slip Opinion 

No. 2018-0146, 2020-Ohio-455, ¶ 23 (citing Evitts to hold that the delay of an appeal 

occasioned by noncompliance with Crim.R. 32(C) “has possible due-

process implications”).  Therefore, the motion was reviewable under the standards 

provided by R.C. 2953.21 et seq., governing the proceedings upon a petition for 
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postconviction relief.  See R.C. 2953.21(A)(1); State v. Powell, 90 Ohio App.3d 260, 264, 

629 N.E.2d 13 (1st Dist.1993). 

But Rogers filed his motion well after the time prescribed by R.C. 2953.21(A)(2) 

had expired.  And he failed to satisfy the jurisdictional requirements for entertaining a 

late postconviction claim, when the record does not, as it could not, demonstrate that, 

but for the claimed constitutional deprivations, “no reasonable factfinder would have 

found [him] guilty of the offense[s] of which [he] was convicted.”  See R.C. 

2953.23(A)(1)(b).  Therefore, the postconviction statutes did not confer upon the 

common pleas court jurisdiction to entertain the motion.  

Nor could the common pleas court have granted the relief sought in the motion—

a new sentencing hearing or a new judgment of conviction—under either its jurisdiction 

to correct a void judgment, see State ex rel. Cruzado v. Zaleski, 111 Ohio St.3d 353, 

2006-Ohio-5795, 856 N.E.2d 263, ¶ 18-19, or the authority conferred by Crim.R. 36 to 

correct a mistake in a judgment of conviction.  The alleged Crim.R. 32(C) deficiencies in 

the judgment of conviction, if demonstrated, would not have rendered that 

judgment void or required a new sentencing hearing.  See State ex rel. Mack v. Collier, 

129 Ohio St.3d 497, 2011-Ohio-4188, 954 N.E.2d 155, ¶ 1; State ex rel. DeWine v. Burge, 

128 Ohio St.3d 236, 2011-Ohio-235, 943 N.E.2d 535, ¶ 18-19.  The remedy for 

noncompliance with Crim.R. 32(C) is a revised judgment of conviction.  Mack at ¶ 1.  But 

Rogers’s judgment of conviction was not subject to correction under Crim.R. 36, when  

the judgment bore a signature that was not demonstrably other than that of the trial 

judge and a date-stamp that advanced the Crim.R. 32(C) purpose of putting Rogers on 

notice that the App.R. 4(A) time for appeal had begun to run.  See Lester at ¶ 10 

(declaring that “the purpose of Crim.R. 32(C) is to ensure that a defendant is on notice 

concerning when a final judgment has been entered and the time for filing an appeal has 
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begun to run”); State v. Caulton, 7th Dist. Mahoning No. 12 MA 150, 2013-Ohio-2953, ¶ 

21-22 (citing Lester’s statement of Crim.R. 32(C)’s purpose to hold that a judgment of 

conviction “does not require a literal time-stamp in addition to the date stamp in order 

to be a final appealable order”). 

Because the common pleas court had no jurisdiction to entertain Rogers’s 

“Motion to Resentence the Defendant,” the motion was subject to dismissal.  

Accordingly, upon the authority of App.R. 12(A)(1)(a), we modify the judgment appealed 

from to reflect the dismissal of the motion.  And we affirm the judgment as modified. 

A certified copy of this judgment entry is the mandate, which shall be sent to the 

trial court under App.R. 27.  Costs shall be taxed under App.R. 24.  

MOCK, P.J., BERGERON and WINKLER, JJ. 

To the clerk: 

 Enter upon the journal of the court on March 31, 2020 

 per order of the court__                                                        ___. 

     Presiding Judge 


