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JUDGMENT ENTRY. 

We consider this appeal on the accelerated calendar, and this judgment entry is 

not an opinion of the court.  See Rep.Op.R. 3.1; App.R. 11.1(E); 1st Dist. Loc.R. 11.1.1. 

Plaintiff-appellant David Ostigny contests the entry of summary judgment in favor 

of defendants-appellees, Shoshana Pehowic, his former attorney, and her law firm 

O’Connor, Acciani & Levy Co., L.P.A., (“the law firm”) on Ostigny’s claim for legal 

malpractice.   

The law firm had been retained to help Ostigny obtain Social Security disability 

benefits.  Ostigny claimed to have been disabled since 1995, though he did not file an 

application for benefits until February 2009.  In January 2011, the matter proceeded to a 

hearing before an administrative law judge (“ALJ”).  Ostigny testified at the hearing.  The 

judge found that Ostigny’s impairment was “not severe” and denied him benefits.  An 
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administrative appeal also denied benefits.  The law firm then filed an appeal in the United 

States District Court.  A federal magistrate agreed with the ALJ’s determination.  The 

district court upheld the magistrate’s report and recommendation.  On October 16, 2013, 

Ostigny received a letter from the law firm informing him that it would not appeal his 

disability case any further and that it was ending its relationship with him.  

One year and five days later, on October 21, 2014, Ostigny filed pro se this legal-

malpractice action against the law firm.  The law firm moved for summary judgment 

supported by Ostigny’s answers to its requests for admission and the affidavit of an 

experienced local attorney.  The law firm argued, inter alia, that Ostigny had filed his 

action outside of the one-year statute of limitations specified in R.C. 2305.11(A).  

Ultimately, Ostigny opposed the summary-judgment motion with some court records 

from the disability case and with a timeline of events in that case recorded in his own 

journal. After a lengthy hearing, the trial court issued a three-page written decision and 

granted the law firm’s motion for summary judgment.  Ostigny appealed.   

In a single assignment of error, Ostigny argues that the trial court erred in holding 

that he had filed his complaint after the expiration of the one-year limitations period.  The 

gravamen of Ostigny’s argument is that the statutory period actually began to run only 

after he had learned of the full extent of the harm caused by the law firm’s negligence.  He 

claimed that he brought this action within one year of that event.     

When, as here, the parties moving for summary judgment discharge their initial 

burden to identify the absence of genuine issues of material fact on an essential element of 

the nonmoving party’s claim, the nonmoving party then has a reciprocal burden of 

specificity and cannot rest on the allegations or denials in the pleadings, but must set forth 

specific facts, by the means listed in Civ.R. 56(C) and 56(E), demonstrating that triable 

issues of fact exist.  See Civ.R. 56; see also Dresher v. Burt, 75 Ohio St.3d 280, 293, 662 
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N.E.2d 264 (1996).  We review the trial court’s entry of summary judgment de novo.  See 

Grafton v. Ohio Edison Co., 77 Ohio St.3d 102, 105, 671 N.E.2d 241 (1996).  

A legal-malpractice action must be brought within one year of the accrual of the 

action.  R.C. 2305.11(A).  An action for legal malpractice accrues either (1) when there is a 

cognizable event by which the plaintiff discovers or should discover the injury giving rise 

to a claim and is put on notice of the need to pursue possible remedies against the 

attorney; or (2) when the attorney-client relationship for that particular transaction 

terminates, whichever occurs later.  See Zimmie v. Calfee, Halter & Griswold, 43 Ohio 

St.3d 54, 538 N.E.2d 398 (1989), syllabus; see also Vahila v. Hall, 77 Ohio St.3d 421, 674 

N.E.2d 1164 (1997), syllabus; Cutcher v. Chapman, 72 Ohio App.3d 265, 594 N.E.2d 640 

(1st Dist.1991). 

Under the first prong of Zimmie, Ostigny argues that the cognizable event 

triggering the beginning of the limitations period occurred on October 22, 2013, when he 

received his file from the law firm, and received the record of court proceedings in his 

disability case from the district court clerk.  Only then, Ostigny argues, did he learn the full 

extent of the harm caused by the law firm’s negligence and recognize the need to pursue 

legal action.  That event occurred 364 days before he commenced this action. 

But an injured person does not need to be aware of the “full extent” of his damages 

for a cognizable event to have occurred.  Zimmie at 58.  A “cognizable event is not held in 

abeyance until a party has all the evidence he needs to prevail at trial.”  Reinhold v. Kelly, 

1st Dist. Hamilton No. C-970149, 1998 WL 177584, *2 (Apr. 17, 1998).  Rather it is enough 

that some “noteworthy event” has occurred that would alert a reasonable person that he 

had been damaged as a result of improper representation.  See Zimmie at 58; see also 

Cutcher at 267 (holding that knowledge of an adverse decision during litigation marks a 

cognizable event); Kunz v. Reisenfeld, 1st Dist. Hamilton No. C-120179, 2012-Ohio-5460, 
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¶ 17.  When a cognizable event has occurred, an injured person is obliged to act, make 

inquiry, and “pursue his * * * remedies.”  See Woodrow v. Heintschel, 194 Ohio App.3d 

391, 2011-Ohio-1840, 956 N.E.2d 855, ¶ 36 (6th Dist.), quoting Zimmie at syllabus. 

In his timeline describing the January 2011 proceedings before the administrative 

law judge, Ostigny stated that the law firm’s “lack of preparation * * * destroyed [his] 

credibility.”  He noted that he “could not answer his attorney’s first question, about where 

he had worked many years ago,” and “stumbled throughout the hearing.”  He also stated 

that material mistakes in the evidence presented could have been corrected “if it weren’t 

for [the law firm’s] procrastination and negligence.”   

Ostigny’s own statement, offered to discharge his reciprocal duty under Civ.R. 

56(C), revealed that he had notice of improper representation no later than January 2011.   

Because no genuine issue of material fact remained as to whether Ostigny’s action would 

have been time-barred using the date of this cognizable event, we must next determine if, 

under the second prong of Zimmie, his attorney-client relationship with the law firm 

terminated after the January 2011 cognizable event and within the prescribed period.    

Here, it is undisputed that the attorney-client relationship terminated at the latest 

on October 16, 2013.  In answering requests for admissions, Ostigny admitted that on or 

before that date he had received a letter from the law firm, dated October 1, informing him 

that the law firm was “not appealing your Social Security case further and [was] closing 

your file.”  This letter provided Ostigny with actual knowledge that the attorney-client 

relationship had terminated more than one year before the commencement of this action 

on October 21, 2014.  See Zimmie, 43 Ohio St.3d 54, 538 N.E.2d 398, at syllabus.  

Compare Sandor v. Marks, 9th Dist. Summit No. 26951, 2014-Ohio-685, ¶ 13 (requiring 

only constructive notice and holding that the date on which counsel sent notice to a client 

marks the beginning of the statutory period).   
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Even construing these facts most strongly in favor of Ostigny, there is no genuine 

issue of material fact remaining as to whether the statute-of-limitations period began to 

run on October 16, 2013, with the termination of Ostigny’s attorney-client relationship.  

Accordingly, Ostigny’s lawsuit filed on October 21, 2014, was barred by the one-year 

statute of limitations in R.C. 2305.11(A).  The law firm was entitled to judgment as a 

matter of law.  See Civ.R. 56(C); see also Zimmie at syllabus.  The assignment of error is 

overruled. 

Therefore, the trial court’s entry of summary judgment is affirmed.  

Further, a certified copy of this judgment entry shall be sent to the trial court under 

App.R. 27.  Costs shall be taxed under App.R. 24. 

 

CUNNINGHAM, P.J., ZAYAS and DETERS, JJ. 

 

To the clerk: 

 Enter upon the journal of the court on September 8, 2017 

per order of the court _______________________________. 
    Presiding Judge 
 
 


