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JUDGMENT ENTRY. 

  

We consider this appeal on the accelerated calendar, and this judgment entry 

is not an opinion of the court.  See Rep.Op.R. 3.1; App.R. 11.1(E); 1st Dist. Loc.R. 

11.1.1. 

 FIRA, Inc., Fozia Ikram, and Mohammad Ikram (collectively “FIRA”) signed a 

cognovit promissory note to TPE, LLC, (“TPE”) in January 2012.  FIRA made regular 

monthly payments on the note until December 2015.  FIRA made lower monthly 

payments toward the note until November 2016, when TPE filed a complaint seeking a 

cognovit judgment.  The trial court, pursuant to R.C. 2323.13, reviewed the note and 

warrant of attorney, and granted judgment in favor of TPE in December 2016.  FIRA 

subsequently filed a motion for relief from judgment, which was denied at a hearing in 

April 2017.  This appeal followed. 

   In a single assignment of error, FIRA argues that the trial court erred in denying 

its motion for relief from the cognovit judgment.  FIRA contends that there was 

sufficient evidence of meritorious defenses to warrant relief from the judgment 
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under Civ.R. 60(B), and that the note and judgment were void ab initio.  We 

disagree.  

 Under Civ.R. 60(B), when a cognovit promissory note is the basis for a 

judgment, the party seeking relief “need only establish that it has a meritorious defense 

and that the motion is timely raised.”  Lykins Oil Co. v. Pritchard, 169 Ohio App.3d 

194, 2006-Ohio-5262, 862 N.E.2d 192, ¶ 10 (1st Dist.), citing Madison Designs, Inc. v. 

Fifth Third Bank, 1st Dist. Hamilton No. C-970181, 1998 WL 212751, *3 (May 1, 1998).  

“Timely raised,” with respect to a motion for relief from a cognovit judgment, means it 

is made within a reasonable time, which may be more or less than a year depending on 

the circumstances.  See, e.g., Madison Designs.  Judgment was entered on December 8, 

2016.  FIRA was served on December 12, 2016.  FIRA moved to set aside the judgment 

on January 23, 2017.  Thus, FIRA timely raised their motion for relief, and the sole 

issue for determination is whether FIRA presented a meritorious defense. 

 By definition, cognovit promissory notes cut off every defense, except payment, 

which the maker of the note may have against enforcement of the note.  First Natl. 

Bank of Pandora v. Freed, 3d Dist. Hancock No. 5-03-36, 2004-Ohio-3554, ¶ 9.  But 

the defense of nondefault is not the only meritorious defense recognized by courts as 

being available to a cognovit judgment debtor seeking Civ.R. 60(B) relief.  Id.  Other 

meritorious defenses include “improper conduct in obtaining the debtor’s signature on 

the note; deviation from proper procedures in confessing judgment on the note; and 

miscalculation of the amount remaining due on the note at the time of confession of 

judgment.”  Id.  

 FIRA, however, does not claim on appeal any fraud, error, or other defect in the 

execution of the note or the confession and entry of judgment.  FIRA’s claims instead 

rely on defenses to formation and defenses to performance.  Specifically, FIRA claims 
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that the note itself was invalid because it references “Transaction Documents” with 

potentially conflicting terms.  But FIRA does not point to any provisions in the 

documents that materially altered the terms of the note, and fails to establish any 

significance to these documents with regard to the cognovit judgment.  Compare 

Gunton Corp. v. Banks, 10th Dist. Franklin No. 01AP-988, 2002-Ohio-2873 (note was 

invalid because the court had to consider other evidence to enforce the cognovit 

provision).  FIRA also claims that the terms of the note were modified or waived 

because TPE accepted lower monthly payments for nearly a year.  But “Miscellaneous” 

provisions (iii) and (iv) of the note indicate that the terms cannot be orally modified or 

waived by conduct.  See Exhibit A at 4. In this contest, the acceptance of partial 

payments on the note was not a meritorious defense sufficient to vacate the cognovit 

judgment.  See B & I Hotel Mgmt., LLC v. Ditchman Holdings, 8th Dist. Cuyahoga No. 

84265, 2004-Ohio-6294, ¶ 35.   

 Finally, FIRA claims that the judgment was invalid because “Transaction 

Documents” referenced in the note were not attached to the complaint.  However, TPE 

was only required to provide the trial court with an understanding of the terms of note, 

which it attached to the complaint.  See Buehler v. Mallo, 10th Dist. Franklin No. 10AP-

84, 2010-Ohio-6349, ¶ 25 (holding that supporting documents submitted with the 

complaint sufficiently established default to support the cognovit judgment).  

Therefore, FIRA does not have any valid defenses to merit relief from the cognovit 

judgment, and the trial court did not abuse its discretion in denying FIRA’s motion for 

relief from judgment.  FIRA’s single assignment of error is overruled.   

The judgment of the trial court is affirmed.  

 A certified copy of this judgment entry shall constitute the mandate, which shall 

be sent to the trial court under App.R. 27. Costs shall be taxed under App.R. 24. 
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CUNNINGHAM, P.J., MILLER and DETERS, JJ. 

To the clerk: 

 Enter upon the journal of the court on December 13, 2017 
 
per order of the court ____________________________. 
            Presiding Judge 


