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SUMMARY:

The trial court did not err in considering evidence aside from the indictment itself in ruling on defendant’s motion to dismiss his indictment where the issue raised in the motion could be determined without trial of the general issue. 
The trial court did not err in failing to dismiss defendant’s indictment:  defendant’s prior uncounseled juvenile adjudication that had carried the possibility of punishment and had been obtained without an effective waiver of counsel may be used by the state to prove the disability element of a charge of having a weapon while under a disability in violation of R.C. 2923.13(A)(2), because the disability element is not a penalty-enhancing element.  See State v. Bode, 144 Ohio St.3d 155, 2015-Ohio-1519, 41 N.E.3d 1156, which prohibits the use of an uncounseled prior adjudication obtained without a valid waiver to enhance the penalty for a later offense.  [But see DISSENT:  It is fundamentally unfair, sufficient to deny defendant due process of law, to use a prior juvenile adjudication as proof beyond a reasonable doubt of an element of a subsequent adult crime where its use results in not just a longer sentence but in a loss of liberty.  See State v. Hand, ___ Ohio St.3d ___, 2016-Ohio-5504, ___ N.E.3d ___, holding that a juvenile adjudication may not be used to enhance the degree of or the sentence for a subsequent adult criminal offense.]
JUDGMENT:
AFFIRMED 
JUDGES:
OPINION by STAUTBERG, J.; DEWINE, J., CONCURS IN JUDGMENT ONLY and CUNNINGHAM, P.J., DISSENTS.
