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SUMMARY:



Where the state presented evidence of defendant’s silence and his refusal to talk to police as probative of defendant’s guilt his Fifth Amendment right against self-incrimination was violated; however, there was no plain error because, absent the tainted evidence, there was overwhelming evidence of defendant’s guilt.
The trial court abused its discretion in admitting a witness’s statement under the excited utterance exception to the hearsay rule where the statement did not relate to the startling event, was clearly self-serving, and was not the type of reactive statement contemplated by Evid.R. 803(2); but the error was harmless beyond a reasonable doubt where, even without the statement, there was overwhelming evidence of defendant’s guilt.  
The prosecutor committed misconduct during closing argument by commenting on defendant’s silence as evidence of his guilt and stating that the prosecutor knew several things “for a fact”; but there was no plain error where the evidence of defendant’s guilt was overwhelming.
JUDGMENT:

AFFIRMED
JUDGES:
OPINION by MILLER, J.; ZAYAS, P.J., and DETERS, J., CONCUR.
