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SUMMARY:



The trial court did not commit plain error when it failed to order that two sets of charges be tried separately where the evidence that related to each set of charges was simple and distinct. [But see DISSENT: The unrelated offenses were not properly joined under Crim.R. 8(A), because the offenses were not of the same or similar character, were not based on the same act or transaction, were not based on acts or transactions connected together or constituting parts of a common scheme or plan, and were not part of a course of criminal conduct, and the evidence supporting defendant’s convictions otherwise was not strong enough to deem the error harmless.]

Defendant cannot show prejudice resulting from the trial court’s failure to record sidebar conversations where defendant did not supplement the record with a statement of what the sidebar discussions related to—without a showing of the content of the sidebar discussions, defendant cannot demonstrate that the failure to record them was prejudicial.


Trial counsel was not ineffective for failing to file a motion to suppress where that motion would not have been successful—police officers properly engaged in a protective sweep of the apartment to which they believed defendant was connected and then saw contraband in plain view, which made up the substance of a subsequent warrant.  [See CONCURRENCE:  Trial counsel was not ineffective for failing to file a motion to suppress because defendant could not demonstrate standing based on the record.] 

While the trial court erred when it allowed a police officer to give expert testimony on bullet trajectory, the error was harmless because the testimony did not affect the outcome of the proceedings.

Sufficient testimony from a store employee was presented to authenticate the surveillance video footage taken from the store in which he was employed.


Sufficient testimony regarding the operation of a license plate reader was presented to allow the admission of photographs of license plates to be admitted into evidence.


Statements made by a child that his dad had jumped out of the car moments before police stopped it were admissible as an excited utterance where the child was crying and scared from the commotion of the high-speed car ride and subsequent stop.


Admission of a recording of a jail call did not violate Evid.R. 403 where in the call defendant had threatened a woman who said she would testify about defendant at trial and the theme of witness intimidation had been important to the case.


While some of the prosecutor’s comments were “colorful and creative,” none constituted misconduct depriving defendant of a fair trial.


Convictions on charges related to trafficking in drugs and weapon possession were based upon sufficient evidence and were not against the manifest weight of the evidence when defendant fled from the vehicle of a woman in whose apartment drugs and weapons were found, drugs were found in that car where he had been sitting, and he admitted in jail calls that the drugs found in the apartment would have his DNA on them.


Convictions for murder and related weapon offenses were based upon sufficient evidence and were not against the manifest weight of the evidence where defendant was at the scene, he was seen approaching the car where the shooting occurred, one of the victims identified him as one of the shooters, and he was not seen fleeing from the scene until after all the shooting had ended.


Where the trial court did not properly award jail-time credit the cause must be remanded for the proper calculation and award of jail-time credit.
JUDGMENT:
AFFIRMED IN PART, VACATED IN PART, AND CAUSE REMANDED
JUDGES:
OPINION by MOCK, P.J.; MYERS, J., CONCURS and ZAYAS, J., CONCURS IN PART AND DISSENTS IN PART.
