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SUMMARY:

Defendant’s conviction for public indecency under R.C. 2907.09(A)(2), which was elevated to a fifth-degree felony on the basis that his conduct was likely to be viewed by a minor, was supported by sufficient evidence and was not against the manifest weight of the evidence where the evidence showed that a witness had observed defendant masturbating in a bookstore in an aisle adjacent to the children’s section, the store manager testified that it is possible to see through the shelves to other sections of the store, witnesses testified that children were in the store, and the store manager viewed surveillance video and identified several minors in the store at or just before the time defendant entered the store.
Where defendant had not objected to a video admitted into evidence and had, in fact, stipulated to the authenticity and admissibility of the video, the trial court did not commit plain error in admitting the video into evidence and defense counsel was not ineffective in failing to object to the video, because the video did not impact the outcome of the trial, and therefore, defendant was not prejudiced by its admission.  [See CONCURRENCE:  Where defendant filed a written stipulation that the video was authentic and admissible and confirmed to the trial court during trial that he deemed the video to be authentic and admissible, defendant waived any argument that the video was inadmissible.]

Defendant’s due-process rights were not violated where a bookstore’s employees had destroyed video evidence where the video was only potentially useful and not materially exculpatory, and defendant did not show bad faith on the part of the state.  [See CONCURRENCE:  Where defendant moved to preserve video evidence after the video had been destroyed by the store’s employees, defendant had the burden to show that it was materially exculpatory, and where defendant showed only that it was potentially useful, and did not show any bad faith on the part of the state, defendant failed to show a due-process violation.]
Defendant’s sentence was not contrary to law and was supported by the record:  the trial court was not required to order a court clinic evaluation or to sentence defendant to community control, and the record shows that the court considered properly considered R.C. 2929.11 and 2929.12.
JUDGMENT:

AFFIRMED
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